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sen ted to it under the facts to be lawful, it did not hold the licensees or association of licensees could act as
wholesale dealers to the board in the
sale of the liquor so located by them.
On the contrary, the court distinctly
held title or possession of the liquor
should not at any time be in the licensees or association of licensees, but
in the Liquor Control Board, for sale
through state liquor stores.
Among questions presented to the
court in the Carey case, supra, and
upon which a decision was requested,
was the following (pages 284, 285,
Montana Report):
"4. May the Montana Liquor Control Board legally establish a policy
of permitting persons entitled to pUJ;chase liquor in Montana, to locate
such liquors and advance money for
its purchase, title to be in the Montana Liquor Control Board, and then
after paying the Montana excise tax
and mark-up, purchase such liquor
through state stores, receiving credit
for the money so advanced." (Emphasis mine.)
In answering this question in the
affirmative, the court said at pages
292 and 293 of the ·Montana Report:

"It is suggested that certain references indicate that the' liquor .was
being purchased by the dealers or by
the Board as agent for the dealers.
But the written contracts above recited constituted a purchase of the
liquor by the board •.." (Emphasis
mine.)
The contracts referred to by the
court in the above quotation appear on
pages 285 through 289. These contracts, it wi11 be noted, are between
the sellers, the buyer, and the company-the sellers being "Foster &
Company," the buyers "The Montana
Liquor Control Board," and the Company "The American Distilling Company." (Page 285.)
Under the facts presented in the
Carey case, the licensees or association
of licensees did not act or pretend to
act as wholesale dealers. Their only
part in the transaction was to "locate"
the liquor. Therefore, even in this
transatcion, there was no necessity for
the licensees or association of licensees
to have a federal basic permit.
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It would therefore appear the regulation here in question is not only not
"necessary for carrying out the provisions of this act" or for the "orderly
and efficient administration hereof ... "
but such regulation can have no effect
insofar. as the issuance of the permit
is concerned, for the reason the basic
permit is issued by the federal government under a federal statute, and the
issuance thereof or refusal to issue
could not be affected by either the
sanction of the board or by its approval, as expressed in the resolution.
Again, it may be pointed out. if the
purpose of the regulation is to give
authority to licensees or association of
licensees to purchase intoxicating
liquor for resale at wholesale to others
than the Liquor Control Board, it is
clearly outside the authority of the
board to make such regulation, because
it is contrary to the provisions of the
Liquor Control Act. And if the purpose is to authorize the purchase of
intoxicating liquor for the purpose of
resale to the board, it is unnecessary
because, as pointed out herein, there is
no prohibition under our statutes
against the wholesale of liquor by any
person to the board, providing the
liquor is not possessed within the state;
and the permission. sanction or approval of the board for the issuance of
the basic permit is unnecessary and of
no effect.
It is therefore my opinion Regulation No. 25 is unnecessary for the purpose of the administration of the
Liquor Control Act or for carrying out
the provisions of the act or the orderly
and efficient administration thereof. It
is ineffective for any purpose. I twas
without the authority of the board to
make and is void and of no effect.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 198.
County Officers-Hours Per Day.
Held: Elective County Officers are
obligated to perform their duties
as set forth in the law. and to
keep their offices open for
transaction of business during
the hours the law prescribes,
but are not obligated to work
any certain number of hours
per day.
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August 26, 1946.

AUgust 27, 1946.

Mr. J. M. Watts
County .Attorney
Musselshell County
Roundup, Montana

Mr. George P. Porter
State Treasurer
State Capitol
Helena, Montana

Dear Mr. Watts:

Dear Mr. Porter:

You have requested an opinion of
this office as to the number of hours
per day which an elected officer is required to work in the performance of
his duties.
I concur in substance with your
opinion which was forwarded with your
request. There is no statutory set
number of hours an elected officer must
work in the performance of his duties.
The duties of the various elective
county officers are established by law.
Sections 453 and 4736, Revised Codes
of Montana, 1935, set forth the hours
which all county offices must be kept
open for transaction of business; the
offices must be kept open continually
from 9 o'clock A. M. until 5 o'clock
P. M. every day of the week, except
on holidays, and at such other times
when the accommodation of the public
or the proper transaction of business
requires.
It is therefore my opinion elective
county officers are obligated to perform their duties as set forth in the
law, and to keep their offices open for
transaction of business during the
hours the law prescribes, but are not
obligated to work any certain number
of hours per day.

You have requested an opinIOn of
this office pertaining to the disposition
of revenue derived from gasoline license
tax. You state that pursuant to Section 5 of Chapter 39, Laws of 1945,
your office has been issuing the official receipt for gasoline taxes, credits
being to said debenture sinking fund,
gasoline drawback fund and highway
fund. You have now been informed
credits should have been to the drawback fund and the highway fund, and
thereafter a crediting journal entry
should be made to reduce the credit
to the highway fund for the sinking
fund requirement, the reduction to be
credited to the fund created by said
Chapter 39.
In answering your request. Section
5 of Chapter 39, Laws of 1945, is most
significant. It is to be noted it is
directly provided in said section the
sale of said debenture shall constitute
an irrevocable contract between the
state and the legal owners of any of
said debentures or coupons attached
thereto that the license tax of five
cents per gallon of gasoline on dealers
as provided in the act shalI not be reduced nor any part thereof diverted to
any other purpose than that provided
in the act, and in Section 2381.22, Revised Codes of Montana, 1935, and Section 2396.4, Revised Codes of Montana,
1935, as amended, so long as any of
said debentures or said coupons remain outstanding and unpaid. Thus
the gasoline tax is pledged to the payment of the debentures.
After providing the pledge, the said
section gives specific and explicit directions as to how the Treasurer shall
handle the funds derived from the gasoline tax. Said section directs the State
of Montana to collect the tax promptly,
and after the redemption and payment
of all outstanding state highway treasury anticipation debentures issued
under the authority of Initiative Measure No. 41, as amended; and after the
payment of drawbacks or refunds pursuant to the p.rovisions of Section
2381.22 and Section 2396.4, Revised
Codes of Montana, as amended by

Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 199.
Gasoline License Tax-Highway
Debenture-State Treasurer, Duties,
Gasoline License Tax.
Held: The State Treasurer shall deposit to the credit of the State
Highway Fund any balance remaining from the gasoline license tax collections after deducting therefrom drawbacks or
refunds (Sections 2381.22 and
2396.49, as amended) and an
amount sufficient for payment
of principal and interest of debentures.

