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provides security and privacy for the 
adOPtion files. 

Undoubtedly the clerk of court fears 
the transmittal of a certified copy of 
a final order of adoption to the regis­
trar of vital statistics of the State 
Board of Health, as required by Sec­
tion 24, Chapter 44, Laws of 1943, is 
a violation of the mandate of Section 
455, as amended by Chapter 112, Laws 
of 1945, contained in the words: "No 
files ... relation to ... adoption ... 
shall be open to examination or inspec­
tion by any person unless ... " But I 
am disposed to concltide the State of 
Montana is not a person within the 
contemplation of Section 455, as 
amended. The Registrar of Vital Sta­
tistics of the State Board of Health is 
merely the agent and servant of the 
State of Montana for the purpose of 
receiving-, recording, and safeguarding 
the information ~ontained in the final 
order of adoption. It is the State of 
Montana, in reality, which receives and 
works with the order, and not the 
Registrar in his personal capacity. 

There is a wide division of legal au­
thority on the question of whether the 
state is included within the word "per­
son." For purposes of certain liquor 
laws, revenue laws, and other fields 
the word has been .construed to include 
the state, while there appears to be an 
equally large field in which the courts 
have said the state is· exchlded from 
the meaning of the word. (See Words 
and Phrases, Permanent Edition.) In 
considering whether the state was in­
cluded in the word "person." the Su­
preme Judicial Court of Maine in 1901 
Quoted from the American and English 
Encyclopedia of Laws. 

"'The decision upon this Question 
are not easily reconciled. but the bet­
ter opinion seems to be that the 
word "person" does not, in its ordi­
nary or legal signification. embrace 
the state or government.''' (Banton 
v. Griswold, 95 Me. 445. 50 Atl. 89.) 

Since the legislative assembly did 
not repeal or mention Section 24, Chap­
ter 44, Laws of 1943. in enacting Chap­
ter 112, Laws of I 945.-a,nd. further. 
since the same obi"ct of guarantee­
ing secrecy to adoption records seems 
to me to be apparent in both statutes""':" 
I conclude the State of Montana is not 
a "person," as that term is used in 
Chapter 112. 

It is therefore my opinion Section 
455, Revised Codes of Montana, 1935, 
as amended by Chapter 112, Laws of 
1945, and Section 24 of Chapter 44, 
Laws of 1943, may be read together 
and harmonized insofar as the, clerk 
of the district court's duty to furnish 
to the Registrar of Vital Statistics of 
the State Board of Health a certified 
copy of each final order. of adoption 
is concerned. Forwarding to the State 
Registrar of Vital Statistics of the 
State Board of Health of such copy of 
final order of adoption is not a viola­
tion of Section 455, as amended by 
Chapter 112, Laws of 1945, since the 
State of Montana is not a "person" 
within the meaning of that statute. 
Nothing" is herein expressed or intend­
ed to be expressed concerning any 
other provisions of the two statutes in 
question. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney, General 

Opinion No. 195. 

Cities and Towns-General Fund­
Water System. 

Held: A surplus in the general funds 
of a municipality cannot be 
transferred to the water system 
account to be used in the pur­
chase of a water system. 

August 19, 1946. 

Mr. Walter T. Murphy 
County Attorney 
Mineral County' 
Superior Montana 

Dear Mr. Murphy: 

You have requested my opinion con-
cerning the following': . 

The Town of Alberton contem­
plates the purchase of a water sys­
tem by the issuance of" revenue 
bonds. There is a surplus in the 
general fund and vou ask if this 
surplus may be transferred to the 
water system account and used to 
assist in the purchase of the water 
system. 

Section 5083.4, Revised Codes of 
Montana, 1935, which is one section of 
the Municipal Budget Law, provides 
for the tabulation of the expenditure 
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program "for each office, department, 
service, or institution for the current 
fiscal year." The section also provides 
that in the preparation of the budget 
any surplus or unencumbered treasury 
balance shall be shown with the result 
such surplus from a previous year shall 
be available to reduce the amount to 
be raised by taxation for the current 
year. As a new budget has just been 
prepared it appears there should not be 
a surplus. 

Section 5083.7, Revised Codes of 
Montana, 1935, permits transfers with­
in the budget in certain instances, but 
there is no provision for a transfer 
from the general fund to the water 
system account. 

In your letter you call atteniton to 
Section 5 of Chapter 126, Laws of 
1939, which provides in part: 

"Any resolution or resolutions 
authorizing the issuance of bonds 
under this act may contain covenants 
as to ... 

"(c) The transfer from the gener­
al funds of the municipality to the 
account or accounts of the under­
taking, an amount equal to the cost 
of furnishing such municipality or 
any of its departments, boards or 
agencies with the service, facilities 
and/or commodities of said under­
taking ... " 

The above quoted does 110t permit 
any transfer from the general funds 
for the purchase of the water system, 
but it does authorize such transfer, 
after the system is created, in pay­
ment for the water furnished. 

It is therefore my opinion a surplus 
in the general funds of a municipality 
cannot be transferred to the water sys­
tem account to be used in the pur­
chase of a water system. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 196. 

Liquor Control Act-Retail Liquor 
Dealers-Montana Liquor Control 

Board. 

Held: 1. The Montana Liquor Con­
trol Act does not authorize a 
person or concern within the 
State of Montana to buy intoxi­
cating liquor for the purpose of 

resale to retail liquor dealers in 
the state. 

2. There is no prohibition in 
the Montana Liquor Control 
Act against wholesale of intoxi­
cating liquor to the Montana 
Liquor Control Board by a 
wholesale liquor dealer operat­
ing and making such sale with­
in the State of Montana, pro­
viding such wholesale dealer 
does not possess the liquor with­
in the state. 

3. Under the laws of Mon­
tana, intoxicating liquor may be 
sold only at state liquor stores 
to permittees or licensees at re­
tail posted prices and from the 
stock in the store. 

4. No licensee or permittee, or 
other person or concern, may 
sell intoxicating liquor within 
the state at wholesale, except to 
the Montana Liquor Control 
Board. 

S. A licensee may possess 
and sell at retail on his licensed 
premises intoxicating liquor pur­
chased at a state liquor store. 

6. A permittee-individual or 
special-may purchase intoxicat­
ing liquor at a state liquor store, 
and possess the same for the 
purposes only as specified in 
Section 281S.77, Revised Codes 
of Montana. 1935, as amended 
by Chapter 3, Laws of 1937. 

August 22, 1946. 

Hon. John B. Tansil 
United States District Attorney 

for the Distirct of Montana 
Butte, Montana 

Dear Mr. Tansil: 

You have submitted for my opinion 
the following questions: 

1. Does the Montana Liquor Con­
trol Act authorize a person or con­
cern within the State of Montana to 
buy intoxicating liquor for the pur­
pose of resale to retail liquor dealers 
in the state-in other words, to en­
gage in Montana in the business of 
a wholesale liquor dealer? 

2. Do the state liquor laws author­
ize the sale of liquor at wholesale 
to the Montana Liquor Control 
Board by a wholesale liquor dealer 
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