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it those votes at the polls gave that 
instrument the force and effect of 
organic law. Webster defines the 
word to mean "one who seeks or 
aspires to some office or privilege, 
or who offers himself for the same." 
This is the popular meaning of the 
word "candidate." It is doubtless 
the meaning which the members of 
the constitutional convention at
tached to it, and the sense in which 
the· people regarded it when they 
came to vote. We therefore say in 
everyday life that a man is a candi
date for an office when he is seek
ing such office. It is begging ~e 
question to say that he is only a can
didate after nomination, for many 
persons have been elected to office 
who were never nominated at all ... 
When laws are made by a popular 
government, that is to say, "A gov
ernment of the people, by the people, 
and for the people," we may safely 
assume that words in a statute or a 
constitution are used in a sense which 
the people who made the statute or 
constitution understood them ... As 
before observed, the constitution 
must be construed Iiberal1y so as to 
carry out, and not defeat, the pur
pose for which it was adopted ... " 
(Emphasis mine.) 

In the text of Opinion No. 220, 
Volume 20, Report and Official Opin
ions of the Attorney General, I made 
this statement: 

"The popular conception of the 
word candidate is a person seeking 
office. Under our election system 
a person definitely becomes a seeker 
of the office at the time such person 
files his nominating petition or other
wise files such papers as the law 
requires for having the name placed 
on the ballot at a primary or general 
election." 

In that opinion I stated a candidate 
for county commissioner must have re
sided within his particular commissiori
er district for a period of at least two 
years next preceding the time when 
he shall file his nominating petition or 
otherwise place before the clerk and 
recorder his certificate of nomination 
under Sections 612 or 615, Revised 
Codes of Montana, 1935; and now I 
state the further opinion removal of 
residence from his particular commis
sioner district. subsequent to his be-

coming a candidate by virtue of filing 
it petition for nomination but prior to 
election. does not disqualify a ·person 
seeking election to the office of county 
commissioner, so long as he remains 
an elector of the county he seeks to 
represent. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 193. 

Animals--Counties--Indians--Live
stock-Livestock Sanitary Board. 

Held: (1) The county in which ani
rnal&-destroyed by order of the 
state veterinary surgeon or a 
deputy state veterinary surgeon 
by reason of their affliction 
with disease. as set out in Chap
ter 75. Laws of 1943-were 
owned at the time they were de
termined to be affected with 
such disease shall be liable for 
the county's Dortion of any in
demnity to be paid therefor. 
The ownership and county lia
ble for indemnitY ·are to be es
tablished as provided by Chap
ter 75. Laws of 1943. without 
reference to the assessmerit 'list 
or tax rolls, since Chapter 75 
makes no mention of taxation or 
assessment of destroyed animals 
as a condition precedent to pay
ment of indemnity therefor. 

(2) VVhether cattle branded 
ID (Indian Department) are or 
are not the property of the 
United States is a Question of 
fact to be determined in the in
dividual case from the particular 
facts involved. 

(3) Indemnity shall not be 
paid for animals belonging to 
the United States (Section 3278, 
Revised Codes of Montana, 
1935). 

Mr. T. R. Delaney 
County Attorney 
Lake County 
Polson. Montana 

Dear Mr. Delaney·: 

August 17, 1946. 

You have requested my 'opinion re
gardinl:!' the riJ2"ht of your countv to 
pay indemnity for certain cattle which 
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were condemned and slaughtered for 
Bang's disease. The cattle in question 
were branded ID (Indian Department) 
and were in the possession of an Indian 
ward who was living on his trust 
patent, according to the facts you pre
sent. 

Section 3271, Revised Codes of Mon-
. tana, 1935, as amended by Chapter 75, 

Laws of 1943, provides for payment for 
animals destroyed as a result of their 
infection with incurable, infectious, 
contagious, communicable, or danger
ous diseases. Prior to the 1943 amend
ment indemnity was based on the as
sessed valuation of the animal or ani
mals destroyed; but Chapter 75. Laws 
of 1943, shifted the indemnity formula 
from ass~ssed to appraised valuation. 

The cattle out of which your inquiry 
arises were destroyed because of their 
affliction with Bang's disease; and you 
assert your board of county commis
sioners object to the payment of in
demnity for the reason the cattle were 
not taxable and did not appear on the 
tax rolls. In this regard, Opinion No. 
201. Volume 20, Report and Official 
Opinions of the Attorney General, 
rendered on April 14, 1944, may be 
of some assistance. The inquiry there 
was whether cattle which were in Cas
cade County and were the property of 
a Cascade County resident, but were 
not assessed for the year in Cascade 
County, should be paid for by Cascade 
County. In answer this office said in 
part: 

"Bang's disease being curable, the 
Question falls within the provisions 
of paragraph 3 of Section 1 of Chap
ter 75, Laws of 1943, which reads, 
as far as pertinent here, as follows: 

"' ... The county in which such 
animals was owned at the time it 
was determined to be affected with 
such disease shall be liable in part 
as hereinafter provided for any in
demnity to be paid for such ani
mal ... ' 

"The statute clearly states the 
county in which such animal was 
owned at the time it was determined 
to be affected with the disease shall 
pay. Nothing is said about the place 
of last taxation ... " 

Nothing contained in Chapter 75, 
Laws of 1943, requires a reference to 
the tax rolls as a condition precedent 
to payment of indemnity by the county 

for destruction of diseased cattle. 
The second question you ask-re

garding the payment of indemnity for 
cattle bearing an ID brand-is not so 
simple of solution. I have given con
siderable study to this matter and have 
been the cause of a rather extensive 
correspondence with federal authorities, 
hopeful of determining the ownership 
status of cattle bearing an ID brand. 
The Office of Indian Affairs of the 
United States Department of the In
terior has advised regarding the use 
of the ID brand: 

"Indians obtain their cattle through 
purchases from their own funds, 
from borrowed funds or through 
loans of cattle by the tribe or federal 
government. When purchases are 
made from an individual's trust 
funds, or the title to cattle made 
vailable to the Indians is in the 
United States, or when purchased in 
the name of the United States, it is 
required that they be branded with 
the ID brand. If the cattle are pur
chased by individuals with unre
stricted funds, they are not subject 
to branding with the ID brand; cat
tle which are branded ID in accord
ance with the foregoing provisions, 
the title to which is in the United 
States, are not subject to taxation. 
Superintendents of Indian agencies 
are authorized to release the interests 
of the United States in trust or re
stricted property of Indians. except 
land (Section 30.2 (e) Title 25, Code 
of Federal Regulations.)" 

In view of the fact superintendents 
of Indian agencies are authorized 't6 
release the interests of the United 
States in trust or restricted property of 
Indians, the true title to cattle which 
bear the ID brand becomes very often 
a question of fact. And I, as Attorney 
General of the State of Montana, can
not pass upon that Question. 

As you have pointed out, Section 
3278, Revised Codes of Montana, 1935, 
provides in part as follows: 

"The owner of any animal or 
property destroyed ... shall be en
titled to indemnity therefor . 
except in the following cases: 

"1. Animals belonging to the 
United States ... " 

The burden is on the person claim
ing indemnity to bring himself with-
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in the statute authorizing payment. In 
this case, then, the burden will fall 
upon the Indian who makes claim for 
indemnity to present evidence the cat
tle-although branded ID-were his 
property, and not property belonging 
to the United States. 

"Where ,provision for indemnity is 
made by statute, an owner cannot 
recover it unless his case comes 
squarely within the limits of the 
statute, and the burden is upon him 
to present convincing evidence that 
the animals destroyed were within 
its contemplation." (3 C. J. S. 1168. 
1169.) 

I t is my opinion: 

(1) The county in which animals
destroyed by order of the state veter
inary surgeon or a deputy state veter
inary surgeon by reason of their afflic
tion with disease, as set out in Chap
ter 75, Laws of 1943-were owned at 
the time they were determined to be 
affected with such disease shal1 be li-' 
able for the county's portion of any 
indemnity to be paid therefor. The 
ownership and county liable for indem
nity are to be established as provided 
by Chapter 75, Laws of 1943, without 
reference to the assessment list or tax 
rolls, since Chapter 75 makes no men
tion of taxation or assessment of de
stroyed animals as a condition precec 

dent to payment of indemnity therefor. 
(2) Whether cattle branded ID (In

dian Department) are or are not the 
property of the United States is a 
Question of fact to be determined in; 
the individual case from the particular 
facts involved. 

(3) Indemnity shal1 not be paid for 
animals belonging to the United States 
(Section 3278. Revised Codes of Mon
tana. 1935.) 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Q!linion No. 194. 

Vital IStatistics-Adoption Records
Clerk of Court-State Board of 

Health. 

Held: Section 455. Revised Codes of 
Montana. 1935. as amended by 
Chapter 112, Laws of 1945. and 
Section 24 of Chapter 44. Laws 

of 1943, may be read together 
and harmonized insofar as the 
clerk of the district court's duty 
to furnish to the registrar of 
vital statistics of the "State 
Board of Health a certified copy 
of each final order of adoption 
is concerned. Forwarding to 
the State Registrar of Vital 
Statistics of the State Board of 
Health of such copy of final 
order of adoption is not a vio
lation of Section 4S5, as amend
ed by Chapter 112, Laws of 
1945, since the State of Montana 
is not a "person" within the 
meaning of that statute. 

August 17. 1946. 
Dr. B. K. Kilbourne 
Executive Secretary 
State Board of Health 
State Capitol 
Helena. Montana 

Dear Dr. Kilbourne: 

You have stated that a clerk of a 
district court questions his power and 
his duty to comply with Section 24 of 
Chapter 44, Laws of 1943, in view of 
the provisions of, Chapter 112, Laws 
of 1945; and you have asked my opin
ion on the subject. 

Section 24, Chapter 44, Laws of 1943, 
requires the clerk of the district court 
to forward to the Registrar of Vital 
Statistics of the Board of Health a cer
tified copy of the final order of adop
tion of any person born in Montana 
by the fifteenth day of the month fol
lowin" the adoption. The section then 
sets forth the duties of the state regis
trar in relation to such order of adop
tion. and provides safeguards for guar
anteeing secrecy of the contents of the 
order. The section reads: 

"In case of adoption of a person 
born in the State of Montana, it 
shall be the duty of the clerk of the 
district court to forward by the fif
teenth of the following month a cer
tified copy of the final order of adop
tion to the registrar of vital statistics 
of the state board of health. The 
state registrar upon receipt of the 
certified copy of the order of adop
tion shall prepare a substitute certifi
cate in the new name of the adopted 
person. naming the true date· and 
place of birth and sex of said adopte<l 
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