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tion, risk of fire created by proximity 
of dangerously inflamable timber or 
grass land, the quantiy of structures 
within the municipality which consti
tute fire hazards and for similar rea
sons-were it not for the expression 
of our Supreme Court in two cases. 
In Helena Light and Railway Com
pany v. The City of Helena, (1912) 47 
Mont. 18, 31, 130 Pac. 446, and State 
ex reI. Quintin v. Edwards, (1909) 40 
Mont. 387, 303, 106 Pac. 695, our Court 
stated a municipality has only such 
powers as are expressly conferred by 
the law creating it and such as are 
necessarily implied and are Indispen
sable in order to accomplish the pur
pose of its creation. Those cases as
sert that when there is a fair and rea
sonable doubt as to the existence of a 
particular power, it must be resolved 
against the municipality and the power 
denied, for the reason that the state 
has granted in clear and unmistakable 
terms all that it intended to grant. 

Obviously, if permission had been 
granted in clear and unmistakable 
terms by the legislative assembly for 
cities· to reduce the maximum age limit 
of firemen at the time of appointment, 
the question presented would not have 
arisen. A doubt exists as to the exisf
ence of the cities' power, and, pursuant 
to the law as enunciated in the cases 
city above, the question must be re
solved against the municipality and the 
power denied. 

I t is therefore my ·opinion: 
(1) Section 5113, Revised Codes of 

Montana, 1935, applies to cities oper
ating under a commission form of gov
ernment as well as to cities organized 
under the general municipal incorpora
tion laws. 

(2) In Montana under our law as 
given to us by our legislature, a munic
ipality has only such powers as are 
expressly conferred and such as are 
necessarily implied and are indispens
able in order to accomplish the purpose 
of its creation. Hence. a city may not 
by ordinance reduce the age limit for 
firemen at the time of employment be
low the age limit specified by Section 
5113, Revised Codes of Montana, 193;;. 
The legislature in its wisdom is the 
only authority in this state that may 
extend or restrict the authority of city 
government. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 183. 

Horse Herd Districts-
Herd Districts. 

Held: A person who is the owner, or 
entitled to the possession of a 
horse, who wilfully permits the 
same to run at large within a 
horse herd district, may not be 
prosecuted under the provisions 
of Chapter 165, Laws of 1945. 

Mr. Homer A. Hoover 
County Attorney 
McCone County 
Circle, Montana 

Dear Mr. Hpover. 

July 27, 1946. 

You have requested an opinion from 
this office as to whether a person who 
is the owner, or entitled to the pos
session of a horse, and who wilfully 
permits the same to run at large within 
a horse herd district organized under 
the provisions of Section 3389.2, Re
vised Codes of Montana, 1935, may be 
prosecuted under the provisions of Sec
tion 3385, Revised Codes of Montana, 
1935, as amended by· Chapter 165, Laws 
of 1945. 

It is to be noted that Chapter 165, 
Laws of 1945, specifically amends Sec
tion 3385, Revised Codes of Montana, 
1935, by increasing the fine for tres
passing animals, but otherwise it is no 
more inclusive than the original Sec
tion 3385. Said Section 3385 is a gen
eral statute pertaining to herd districts 
and seemingly refers to .ordinary herd 
districts. 

Sections 3389.2 to Section 3389.8, in
clusive, were enacted in 1931, and sp~
cifically pertain to horse herd districts. 
Section 3389.4 specifically provides the 
punishment to be dealt the owner or 
person in charge of horses which 
wrongfully enter upon premises in such 
districts by stating that such owner or 
person charged shall be punished in 
accordance with the provisions of Sec
tion 3389. 

Section 3389 in itself does not oertain 
to the owner or person in charge of 
the property. However, the reference 
made in Section 3389.4 to Section 3389 
is to the punishment designated by said 
Section 3389 and not to the parties. 

In view of the fact Sections 3389.2 to 
Section 3389.8, inclusive, Revised Codes 
of Montana, 1935, make a differentia-
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tion between horse herd districts and 
other herd districts, and specifically 
provide the punishment for allowing 
horses to run at large upon premises 
within such horse herd districts, it is 
my opinion a person who is the owner, 
or entitled to the possession of a horse, 
who wilfully permits the same to run 
at large within a horse herd district, 
may not be prosecuted under the pro
visions of Chapter 165, Laws of 1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 184. 

Fair Associations-Racing Associations 
Gambling-Horse Racing. 

Held: 1. It is lawful for all patrons, 
except minors, of a fair or rac
ingassociation . to contribute 
entrance fees toward a purse .to 
he divided among such patrons 

. in races to be given or conduct
ed by· a fair or racing associa
tion. 

2. Such races may be given 
or conducted by such fair or 
raCing association, and contri
butions to such purse made and 
such purse divided among such 
patrons, except minors, in coun
ties of a population of forty 
thousand or more for a period 
of thirty days, except Sundays, 
in anyone year, and in counties 
of lesser population for a period 
of not more than six days, ex
cept Sundays. 

3. . One fair association, or 
one race association ~y con
duct such races for the periods 
specified. or the period may be 
divided between two or more 
racing associations, or two or 
more fair associations. or be
tween such fair associatioils and 
such racing associations. 

4. Specifically, a fair associa
tion may conduct races in the 
county for a part of the Deriod. 
and a racing association for the 
balance of such period. The 
periods designated as above 
may not be exceeded. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

July 30, 1946. 

I have your request for an opinion 
as follows: 

"We would appreciate receiving 
your opinion in the matter especially 
as to whether under our law a fair 
association could operate for a six 
day period and a racing association 
for twenty-four additional days in a 
county of forty thousand population. 

"Further, please advise whether in 
your opinion two separate and bona 
fide racing associations could oper
ate in the same county for two 
thirty day periods, assuming of 
course, that the said county had a 
population of forty,thousand people.;' 

Prior to 1929, Section 11180, Revised 
Codes of Montana, 1921, provided as 
follows: 

"It shall be unlawful to make or 
report or record or register any bet 
or wager upon the result of any con
test of speed or skin or endurance 
of animal or beast, whether such 
contest is held within or without the 
state of Montana." 

In the case of Toomey v. Penwell, 
et aI., reported in 76 Mont. 166, 245 
Pac. 943, decided April 16, 1926, our 
Supreme Court held that when a fair 
association required the owners of a 
horse to pay an entrance fee and paid 
a purse plus an amount equal to the 
entrance fee to the owners or co-own
ers of the winning horse, the transac
tion did not constitute gambling as the 
fee so paid became the property of the 
association and a part of its general 
funds which it could use for the pur
pose of providing a· purse to be paid 
the owners or co-owners of the win
ning horse. 

The lel!islature in 1929 amended Sec
tion 11180, Revised Codes of Montana, 
1921, by Chapter 103, Laws of 1929, 
and as amended that section was car
ried forward into the 1935 Codes. The 
am·endment added an exception to the 
general words as foHows: 

" ... except tha t it shaH be lawful 
for any and aH patrons, except 
minors, of a fair or racing association 
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