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over who has resided in the State of
Montana for one year, and thirty
days in the school district next preceding the election, may vote thereat."
The Qualifications of a school trustee
are found in Section 985, Revised
Codes of Montana, 1935, which reads
as follows:
• "Any person, male or female, who
is a Qualified voter at any election
under this act, shall be eligible to
the office of school trustee in such
district."
In the facts which you submitted
for my consideration, you stated the
trustee whose right to hold office is
Questioned is not registered to vote in
the State of Montana.
Our Supreme Court in the case of
State v. Furnish, 48 Mont. 28, 134 Pac.
297, said:
"It is a principle long established
that registration is no part of the
Qualifications of an elector and adds
nothing to them; it is merely a method of ascertaining who the Qualified
electors are, in order that a buses of
the elective franchise may be guarded
against."
The Supreme Court of Nevada had
under consideration the same Question,
and held:
". . . that if, by the expression
'Qualified voters,' the legislature of
1939 had intended that registration
be required (as a Qualification of
holding office) they would naturally
have used the word 'registered,' as
was done, for example. by the legislature of North Carolina when the
words 'Qualified registered voters'
were employed . . . " (Gilbert v.
Breithaupt, 60 Nev. 162, 104 Pac.
(2d) 183.)
Meffert v. Brown, 132 Ky 201, 116 S.
W. 779, 780, 1177.
42 American Jurisprudence, page
918.
From the foregoing it would appear
to me that the fact the trustee is not
registered. to vote would preclude him
from voting but will not disqualify him
from being elected to and holding the
office if otherwise a Qualified voter.
However, Section 1002, as amended,
requires that electors must have resid-

ed in the State of Montana for one
year and in the school district for
thirty days. Any person eligible to
hold the office of trustee must meet
such residence requirements.
This
raises a Question of fact.
Section 574, Revised Codes of Montana. 1935, sets out rules for determining the place of residence for the purpose of voting. Subsection 4 of Section 574 states that a person who leaves
his home to go into another state or
district for temporary purposes does
not lose his residence "provided he has
not exercised the right of the election
franchise in said state or district." If
the trustee in question voted at the
election in Wyoming in the year 1944
his residence in Montana could only be
acquired subsequent to that date.
Under the rules set out in Section
574, it was necessary for the' trustee
to move to Montana with the intent
to remain there as a resident, which is
a ,Question of fact to be determined
from all the evidence available.
It is therefore my opinion that a
school trustee is not precluded from
holding such office because he is not
registered to vote and that the residence of such trustee must be determined from the facts in accordance
with the rules of Section 574, Revised
Codes of Montana, 1935.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 180.
E1ections-N ominations-Acceptance
of Nominations-Primary E1ectionsArmed Services. Voting.
Held: Citizens nominated for public
office at the July 16 primary
election by having their names
written in on a primary election
ballot have until the 10th day
of August. 1946. in which to
file acceptances of nominations
in the proper state or county
offices.
July 11, 1946.
Mr. H. L. Parcells
County Attorney
Stillwater County
Columbus, Montana
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Dear Mr. Parcells:
You have called the attention of this
office to an apparent conflict between
Section 1 of Chapter 27, Laws of 1945,
and Section 14 of Chapter 143, Laws
of 1945, relative to the time allowed
by law after a primary nominating
election in which a write-in candidate
may file his acceptance of nomination.
The concluding paragraph of Section
1 of Chapter 27, Laws of 1945, provides
in part as follows:
"Any person receiving the nomination by having .his name written
in on the primary ballot, and desiring to accept such nomination, shall
file with the secretary of state,
county clerk, or city clerk, a written declaration indicating his acceptance of said nomination within ten
(10) days after the election at which
he receives the nomination, and at
the same time he shall pay to the
officer with whom such declaration
of acceptance is filed the fee above
provided for filing a primary nominating petition for such office, provided that such person must receive
at least five per cent (5%) of the
votes cast for such office at the last
preceding- general election ... "
.The concluding paragraph of Section
14 of Chapter 143, Laws of 1945, provides:
.
"Notwithstanding any of the provisions of existing law, certificates
for nomination of candidates for office who are not nominated by convention or by primary election must
file their certificates of nomination
in the proper office not later than'
the 10th day of August in the year
in which a general election. at which
they are candidates. is held, and in
all cases where a citizen is nominated
for public office at a primary election by having his name writj:en in
on a primary election ballot his acceptance of nomination shall be filed
in the proper office, state or county
on or before the 10th day of August
in the year in which a general election, at which he is a candidate, is
held. No candidate's name shall be
placed on the general election ballots
whose certificate of acceptance of
nomination has not been filed on or
before the 10th day of August in the
year the general election is held."
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Chapter 27, Laws of 1945, is an
amendment to Section 640, Revised
Codes of Montana, 1935, and is a general statute. Chapter 143, Laws of
1945. is a special and temporary enactment modifying the general election
laws and temporarily suspending- some
of them for the purpose of securing to
electors absent from their voting precincts by reason of military service
the right and privilege of participating
in Montana's elections.
Section 18 of Chapter 143, Laws of
1945, provides the act shall be and remain in force and effect only until the
last day of the thirtieth regular session
of the legislative assembly of the State
of Montana; and it further provides all
provisions of law which are inconsistent with the chapter shall be temporarily suspended for the duration of the
act. Upon the expiration of the act,
however, the section specifically provides all such inconsistent provisions
shall again become of full force and
effect as if Chapter 143 had never been
passed.
Our Supreme Court has held that
where there is one statute dealing with
a subject in general and comprehensive
terms, and another dealing with a part
of the same subject in a more minute
and definite way. the two should b'e
read together and harmonized. if possible, with a view to giving effect to a
consistent legislative policy; but, to
the extent of any necessary repugnance
between them. the special will prevail
over the general. (Story Gold Dredging Company v. Wilson (1938), 106
Mont. 166, 175, 76 Pac. (2d) 73.)
The legislative intent as evidenced in
Section 18 of Chapter 143. Laws of
1945, and also as evidenced in the title
of the chapter was to have this special
statute-designed and enacted for the
benefit of electors absent from their
voting precincts because of service
with the military forces-prevail over
any and all provisions of existing law
during the definitely specified life of
the act.
It is therefore my opinion citizens
nominated for public office at the July
16 primary election by having their
names written in on a primary election
ballot have until the 10th day of August, 1946, in which to file acceptances
of nominations in the proper state or
county offices. This opinion is directed only to the date of filing such acceptance and in no other way affects
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the provisions
1945, and is
knowledge of
ter 105, Laws

of Chapter 27, Laws of
also written with full
the provisions of Chapof 1943.

Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 181.
Elections-Primary Election-Candidates, Independent-General Election.
Held: A person defeated in the primary election may have his
name printed on the ballot as
an independent candidate by
complying with the provisions
of Chapter 64, Revised Codes of
Montana, 1935, particular reference being made to Sections
613. 614 and 615. and ISection
618, as amended by Chapter
105. Laws of 1943, certificate of
nomination to be filed with the
proper officer on or before August 6. 1946.
Mr. Chester E. Onstad
County Attorney
Powder River County
~roadus, Montana

July 22, 1946.

Dear Mr. Onstad:
. You have submitted the following
Question to this office:

If a person is defeated in the primary election, may he have his name
printed on the independent ballot for
the same office or any other office?
Section 651, Revised Codes of Montana, 1935, provides in part:
" . . . that in the event a candidate
whose name has been printed upon
the party ticket for which his nominating petition shall have been first
filed shall fail of nomination upon
the ticket upon which his name is
so printed, his name shall not be
printed upon any ballot under any
party designation; and provided further that nothing in this act shall
preClude any elector from having his
name printed upon the ballot as an
independent candidate ..."
Section 615, Revised Codes of Montana, 1935, read in conjunction with

Sections 613 and 614, and Section 618,
as amended by Chapter 105, Laws of
1943, outline the procedure to be followed by one desiring to. run as an independent candidate.
I t is therefore my opinion a person
defeated in the primary election may
have his name printed on the ballot as
an independent candidate by complying with the provisions of Chapter 64,
Revised Codes of Montana, 1935, particular reference being made to Sections 613, 614 and 615, and Section 618,
as amended by Chapter 105, Laws of
1943, certificate of nomination to be
filed with the proper officer on or before August 6, 1946.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 182.
Cities and Town~Municipal Corporations-Firemen, Age Limit-General
Laws Apply to.
Held: (1) Section 5113. Revised Codes
of Montana. 1935. applies to
cities operating under a commission form of government' as
well as to cities organized under
the general municipal incorporation laws.
(2) In Montana a municipality has only such powers as are
expressly conferred and· .such as
are necessarily implied and are
indispensable in order to accomplishthe purpose of its creation. Hence, a city may not
by ordinance reduce the age
limit for firemen at the time of
employment below the age limit
specified by Section 5113. Revised Codes of Montana, 1935.
July 25, 1946.
Mr. John J. Holmes
State Auditor and Ex Officio
Commissioner of Insurance
State Capitol
Helena, Montana
Dear Mr. Holmes:
You have inquired of this office:
(1) Whether Section 5113, Revised Codes of Montana, 1935, applies
to cities operating under a commission form of government as well as

