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it appears that such will not be neces
sary. 

It is therefore my opinion a school 
district may provide in its budget for 
its proportionate share of money for 
the construction of a power line which 
will be used by the schools of the dis
trict. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 174. 

Fire Department Relief Associations.
Cities and TOWDs.-Benevolent 

Corporations. 

Held: The corporate existence of a 
fire department relief associa
tion, organized in 1916 under 
articles prescribing a twenty
year term, terminated in 1936 
and the right to extend the term 
finally expired in 1941, in ac
cordance with Section 5916, Re
vised Codes of Montana. 1935. 
Hence, a new corporation must 
be formed to comprise and 
function as a fire department re
lief association. 

Mr.' John J. Holmes 
State Auditor 
State Capitol 
Helena, Montana 

Dear Mr. Holmes: 

June 27, 1946. 

You have referred to me for an 
opinion the Question whether the For
syth Volunteer Fire Department Re
lief Association may continue to op
erate under its present charter even 
though the term of its existence, as 
specified in its Articles of Incorpora
tion, expired in 1936. 

In October of 1916 the active mem
bers of the Forsyth Fire Department 
voluntarily associated themselves to
gether to form a corporation known 
as the "Fire Department Relief Asso
ciation of the City of Forsyth," the 
purposes of which were to provide for 
the relief of sick, injured and disabled 
members, to provide for and pay pen
sions to disabled and retired members, 
to pay pensions to widows and or
phans of deceased members, and to do 
every act and thing necessary and 
proper to carry such purposes into 

effect. The fourth article of the Re
lief Association's Articles of Incor
poration provided: "That the term for 
which it is to exist is Twenty Years." 
Thus the corporate existence expired 
in October of 1936. 

Section 5916, Revised Codes of. 
Montana, 1935, provides a procedure 
for the extension of the term of cor
porate existence. Unill!r that section, 
when the term of corporate existence 
has expired and the corporation affairs 
have not been finally settled, an exten
sion of the corporate existen~e may be 
effected in the manner set forth therein. 
But the election to continue the cor
porate existence must be made within 
five years after the expiration of the 
charter which is to be renewed; and 
therefore the Forsyth Volunteer Fire 
Department Relief Association-whose 
corporate life expired in 1936-is tardy 
by a period of five years in availing 
itself of the right conferred on corpora
tions by Section 5916. 

Therefore, organized as it was, I am 
of the opinion the Forsyth Volunteer 
Fire Department Relief Association's 
corporate existence terminated in 1936 
and the right to extend such existence 
expired in 1941, five years after the 
corporate term. 

Since 1936 the Relief Association 
has been a de facto corporation. How
ever, those who have recognized the 
legal entity of the corporation by deal
ing with it as such have no right to 
object to any defect in its organiza
tion and are estopped to Question its 
de facto existence. (Sun River Stock 
and Land Company v. Montana Trust 
& Savings Bank, 81 Mont. 222, 239, 
262 Pac. 1039. 

Whether the incorporation of the 
Relief Association was under the gen
eral corporation laws of the state or 
under the special statutes relating to 
incorporation of churches, charities, 
benevolent and fraternal societies is 
not now important-for, whether or 
not a term of years for the corporate 
existence had to be designated, such a 
term was specified; and that term has 
long since expired. If a new corpora
tion is now formed, it appears to me 
it should be incorporated under the 
provisions of our statute authorizing 
incorporation of chu'rchps. rhar;ties, 
benevolent and fraternal societies (Sec
tion 6453. Revised Codes of Montana, 
1935.) Section 6455 provides such 
corporations "may have continual 
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succession," and therefore no question 
of termination of the corporation need 
ever arise when the new corporation 
is formed, unless it be the desire of the 
incorporators to limit the term for 
some reason. 

I am not unmindful of the provi
sions of Chapter 127, Laws of 1943, but 
the provisions of that chapter apply 
only to corporations organized for 
profit with stockholders who own the 
outstanding stock of such corporation. 
No such 'corporation is here present 
and therefore said chapter has no ap
plication. 

You have inquired how the transfer 
of funds from the old 'de facto cor
poration to the new corporation is to 
be accomplished; but the mechanics of 
that transaction can be more effec
tively and properly handled by the 
City Attorney than by this office in 
an official opinion. 

It is therefore my opinion under the 
law as given by the legislature that 
the corporate existence of the Forsyth 
Volunteer Fire Department Relief As
sociation, organized in 1916 under 
articles of incorporation which pre
scribed a. twenty-year term, termi
nated in 1936 and the right to extend 
the term finally expired in 1941, in ac
cordance with Section 5916, Revised 
Codes of Montana, 1935. Hence, a 
new corporation must be formed to 
comprise and function as a fire depart
ment relief association. 

Sincerely yours, 

R. V. BOTTOML Y, 
Attorney General 

Opinion No. 175. 

Schools and School Districts - High 
Schools, Transfer of Pupils - Pupils, 

Tra.""lsfer-County, Schools. 

Held: High school students who at
tend high school outside of the 
county of their residence and 
who reside closer to a high 
school in the county of their 
residence than the one attended 
are not entitled as a matter of 
right to permission for transfer 
and resulting payment of such 
funds although the same stu
dents may be entitled to trans
portation. 

June 27, 1946. 

Mr. Chester E. Onstad 
County Attorney 
Powder River County 
Broadus, Bontana 

Dear Mr. Onstad: 

You have requested my opinion ask
ing if funds must be transferred by a 
school district for students who attend 
high school in a county adjoining that 
of their residence when they reside 
closer to a high school in the county 
of their residence than a high school 
in an adjoining county. 

Your question is answered by the 
provisions of Section 1262.81, Revised 
Codes of Montana, 1935, as amended 
by Chapter 217, Laws of 1939, and 
Chapter 219, Laws of 1943, which sec
tion provides that the transfer of stu
dents: 

". . . must be authorized by the 
county superintendent of schools of 
the county of his residence when a 
pupil lives more than three (3) miles 
from the nearest high school in the 
county of his residence, and more 
than one and one-half (1Y,) miles 
from an established bus route oper
ated by such high school, and closer 
to a high school of an adjoining 
county than to any high school lo
cated in the county of his residence, 
and when proper application has 
been made to the county superin
tendent of schools, not later than Oc
tober 15th, by the parent or guardian 
of the pupil for whom such trans
fer is desired." (Emphasis mine.) 

The emphasized portion of the above 
quoted section indicates that it is not 
mandatory for the County Superintend
ent of Schools to authorize the transfer 
unless there is a high school in the ad
joining county closer to the student's 
residence than in the county of resi
dence. Section 9 of Chapter 152, Laws 
of 1941, as amended by Chapter 116, 
Laws of 1945, states the rules for eli
gibility for transportation and contains 
similar distance requirements for trans
portation to those above quoted, but 
does not have the prohibition that if 
a high school in the county of resi
dence is closer than the one in the 
adjoining county, it is not mandatory 
to furnish transportation. 

It is therefore my opinion that high 
school students who attend high school 
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