232

OPINIONS OF THE ATTORNEY GENERAL

payment of the tax levied by the
county, as all property in the state is
subject to taxation except as specifically exempted by Section 1998. (Section 1997, Revised Codes of Montana,
1935.) The property is not that of the
city. The city cannot claim the property is exempt as being property of
the city and at the same time admit
the legal and equitable title to rest in
the meter company.
The agreement between the city and
the meter company for reimbursement
of taxes paid does not operate to
change the status of the property, and
so far as the county is concerned, has
not effect whatever as to assessment
of taxes by it.
I t is therefore my opinion that
property leased by a city under an
agreement with an option to purchase,
title to remain in the lessor until said
agreed value is paid in full, is not exempt from taxation by the county under Article XII, Section 2, of the
Montana Constitution as being "property of a city." Nor is such property
exempt from taxation by the county
by reason of a provision in the agreement that the city will reimburse the
lessor for any taxes levied on such
property.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 168
Fire Department Relief AssociationsCities and Towns.
Held: A Fire Department Relief Association cannot legally refund
pay roll deductions to a member whose employment with the
fire department is terminate before any application is made for
any of the benefits payable
from the fund.
June 14, 1946.
Mr. John J. Holmes
State Auditor and
Ex-Offocio Commissioner of Insurance
State Capitol
Helena, Montana
Attention: Mr. John C. Sheehy
Deputy Investment
Commissioner

Dear Mr. Holmes:
You have asked if a former employee of the fire department of LivIngston, Montana, who has terminated
his employment with the fire department, may. be refunded. the three per
~ent of hl~. salary whIch was paid
Into the LIVIngston Fire Department
Relief Association Fund under the
provisions of Section 1 of Chapter 43
of the Laws of 1939.
Section 5118 of the Revised Codes
of Montana, 1935, as amended by Chapter 43. Laws of 1939, provides:
"The
of the
ciation
consist

disability and pension fund
fire department relief assoof such city or town shall
of all beques!s, fees, gifts,
e~oluments or donations given or
paId to such fund, or any of its
members, except as otherwise designated by the donor, and a monthly
fee which shall be paid into the
fund by each paid member and part
paid member of said fire department
relief association amounting to three
(3) per cent of his regular monthly
salary, the proceeds of a tax levy
as provided by Section 5119 of this
act, and all monies received from
the State of Montana as provided
for by Section 5127, and the interest of any portion of said fund."
(Emphasis mine.)
My search of the law of Montana
relative to Fire Department Relief Associations fails to disclose any other
statutory mention of monthly fee paid
in by each member in the amount of
three per cent of his salary. Our legislature has not provided for a refund
of the three per cent or any part of it
in the event of termination of a member's employment. For me to say it
can be refunded. either in whole or
in part. would be a usurpation of the
legislative authority. It appears the
legislative intention was that the three
per cent be considered as a premium
in the nature of an insurance premium
to cover the risk involved on each
member of a Fire Department Relief
Association.
<;:>ur legi~lature enacted this legislation and It would therefore require
another legislative act to change the
same.
It is therefore my opinion a Fire
Department Relief Association cannot
legally refund the three per cent de-
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ductions to a member whose employment with the fire department is terminated before any application is made
for any of the benefits payable from
the fund.
Sincerely' yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 169.
Surplus Funds-Hospitals, County
Hospitals-Poor Fund.
Held: A surplus in the poor fund at
the end of a fiscal year may be
used in the next ensuing year
for the construction of a county
hospital providing the budget
for the latter year appropriates
such funds for such capital expenditure as an item of the poor
fund. ,
June 19, 1946.
Mr. H. R. Eickemeyer
County Attorney
Cascade County
Great Falls, Montana
'Dear Mr. Eickemeyer:
You advise me there will be a surplus in the poor fund of Cascade
County at the end of the fiscal year.
It is anticipated that the surplus will
be $100,000.00 and sufficient to build
a county hospitaL You request my
opinion concerning· the procedure to
be followed in the use of the surplus
for the construction of the hospital.
In a recent opinion of this office,
Opinion No. 143, Volume 21, Report
and Official Opinions of the Attorney
General, it was held that "the surplus
in any item in the current budget is carried over to the same item in the
budget for the next fiscal year." A
surplus in the poor fund would be
available for the use of the poor fund
in the next ensuing year. Section
4613.2, Revised Codes of Montana,
1935, fixes the general form of the
budget and designates classifications,
one of which is "capital outlay." Thus
the surplus would be available in the
poor fund for the construction of a
hospital.
In a previous opinion written for
your office, Opinion No. 30, Volume
21, Report and Official Opinions of
the Attorney General, is was held that
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a surplus in the poor fund could not
be used in the current budget for the
reason that no appropriation had been
made for such an expenditure, as Sec.
4613.2 provides in part:
"Expenditures for capital outlay
shall set forth and describe each
object of expenditure separately ..."
In the budget for the next fiscal
year, I assume you will provide for
such an expenditure and satisfy the.
above quoted portion of Section 4613.2,
and also the prohibition found in Section 4613.5, which provides that expenditures in excess of budget appropriations are not liabilities of the
county.
It was also suggested in my prior
opinion that Section 5 of Article XIII
of the Montana Constitution which
requires the approval of the electorate
before a county may incur an indebtedness of liability in excess of $10,000.00 would preclude such an expenditure. Authorities were cited to substantiate this contention, but such
early Montana cases are no longer pertinent due to a recent ruling of our
Supreme Court in the case of Graham
v. Board of Examiners, 155 Pac. (2d)
956, wherein it was held that a debt or
liability is not created from the appropriation of surplus funds. The court
said in the Graham case:
"It has repeatedly been held by
this court that there is no debt or liability created when there is cash on
hand of revenue provided by the legislature for the biennium to meet
the appropriation ...
"The appropriation of surplus
funds does not create a 'debt or liability' and, hence, the question of appropriating more than $100,000.00 of
such surplus need not be submitted
to a vote of the people under Section 2 of Article XIII. There is no
other constitutional provision requering approval of the people.
"Whatever may be said in favor
of the right of the people to be heard
directly on what a surplus should
be expended for, is a subject that
addresses itself to the need of a constitutional amendment. There is
nothing in the Constitution now that
requires it."
The same reasoning would apply
with equal force to an interpretation

