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Gentlemen: 

You have inquired whether a person 
honorably discharged from the Na
tional Guard but without a record of 
active service in the Army of the 
United States is eligible for the veter
ans' burial provided by Section 4536. 
Revised Codes of Montana, 1935. as 
last amended by Chapter 25, Laws of 
1945. 

Section 4536. Revised Codes of Mon
tana, 1935, as amended by Chapter 25, 
Laws of 1945, provides in part: 

"It shall be the duty of the board 
of commissioners of each county in 
this state to designate some proper 
·person in the county, who shall be 
known as veterans' burial supervisor, 
preferably an honorably discharged 
soldier, sailor or marine. whose duty 
it shall be to cause to be decently 
interred the body of any honorably 
discharged person; whether male or 
female, and including nurses. who 
shall have served in any branch of 
the armed services of the United 
States and who may hereafter die 

" (Emphasis mine.) 

The question resolves itself to this: 
Is a person who serves in the National 
Guard but not while on active duty 
as a member of the Army of the 
United States. serving in a branch of 
the armed services of the United 
States? 

This question is answered by the 
federal statute: 

"The National Guard of the United 
States is hereby established. It shall 
be a reserve component of the Army 
of the United States and shall con
sist of those federally recognized 
National Guard units, and organiza
tions, and of the officers, warrant 
officers, and enlisted members of the 
National Guard of the several States, 
Territories, and the District of Co
lumbia, who shall have been appoint
ed, enlisted and appointed, or enlisted, 
as the case may be. in the National 
Guard of the United States, as hen!
inafter provided, and of such other 
officers and warrant officers as' may 
be appointed therein as provided in 
section 111 hereof (No. 81 of this 
title); Provided, That the niemb~rs 
of the National Guard of the United 
States shall not be in the active 
service of the United States except 

when ordered thereto in occordance 
with law, and, in time of peace, they 
shall be administered, armed, uni
formed, equipped, and trained in their 
status as the National Guard of the 
several States, Territories, and the 
District of Columbia, as provided in 
this act ... " (Title 32, No. 4A, F. 
C. A.) (Emphasis mine.) 

I t is therefore my opinion a person 
honorably discharged from the N a
tional Guard but without a record of 
active service in the Army of the 
United States is not a person who has 
"served in any branch of the armed 
services of the United States," as that 
language is used in Section 4536, Re
vised Codes of Montana, 1936, as last 
amended by Chapter 25, Laws of 1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 167. 

Taxation-Meters, Parking
Parking Meters. 

Held: Property leased by a city under 
all agreement with an option to 
purchase, title to remain in the 
lessor until said agreed value is 
paid in full, is not exempt from 
taxation by the county under 
Article XII, Section 2" of the 
Montana Constitution as being 
"property of a city." Nor is such 
"property exempt from taxation 
by the county by reason of a 
provision in the agreement that 
the city will reimburse the les
sor for any taxes levied on such 
property. 

June 13, 1946. 
Mr. Melvin N .. Hoiness 
County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Hoiness: 

I am in receipt of your letter re
questing my opinion on the question 
whether or not parking meters re
cently installed by the City of Billings 
are subject to a personal property tax 
by the County of Yellowstone. The 
facts are as follows: 

The city entered into an agree
ment with the meter company under 
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a trial lease, the agreement provid
ing the meter company would in
stall the meters under a lease ar
rangement whereby the city has the 
option to purchase the meters at any 
time or terminate the agreement at 
the expiration of nine months from 
the date of instal1ation. The agree
ment provides specifical1y: 

"It is understood and agreed that 
the title to al1 said meters shal1 be 
and remain in The Meter Company 
until and unless the ful1 agreed value 
thereof, as aforesaid, shal1 have been 
paid in cash to The Meter Company, 
mcluding the rentals aforesaid. 

"The Meter Company agrees that 
when The City pays it as rentals 
the ful1 agreed value of said meters, 
as aforesaid, it wi1\ deliver to The 
City a bi1\ of sale therefor, free and 
clear of all encumbrances." 

The agreement also contains this 
provision: 

"If at any time prior to the pay
ment in full to The Meter Company 
of the agreed value, as aforesaid, 
of all said meters any taxes are levied 
on meters instal1ed, such as personal 
property tax, sales tax or use tax, 
such taxes wi1\ be advanced by The 
Meter Company and the city shall 
reimburse the Meter Company in full 
from the gross receipts of the meters, 
before the net revenue is computed 
for the purpose of paragraph five (5) 
hereof." 

The county assessor has assessed 
the meters and notified the meter 
company of the tax due. The meter 
company has referred the matter to 
the city, and the county treasurer 
desires an opinion because of the 
fact the city has taken the position 
that since the city is eventually re
sponsible for the tax, the levy would 
be, in effect, a direct levy against 
the city, contrary to the provisions 
of Section 2 of Article XII, Mon
tana Constitution. 

Section 2 of Article XII of the Mon
tana Constitution provides in part as 
follows: 

"The property of the United 
States, the state, counties, cities, 
towns . . . shall be exempt from 
taxation." 

Section 17 of Article XII defines 
"property," as the term is used therein, 
to include "money!!, credits, bonds, 

stocks, franchises and all matters and 
things (real, personal and mixed) ca
pable of private ownership." "Owner
ship of a thing" is defined in Section 
6663, Revised Codes of Montana, 1935, 
as "the right of one or more persons 
to possess and use it to the exclusion 
of others." 

The question of "ownership" is all
important, for Section 2 of Article XII 
of the Montana Constitution declares 
"The p'roperty of . . . cities . . . shaH 
be exempt from taxation ... " Th~ 
section is to be strictly construed and 
it contains a description of all prop
erty which may be exempted from 
taxation. (Town of Cascade v .. County 
of Cascade, 75 Mont. 304, 308, 243 
Pac. 806.) The question is then 
whether the property is that of the 
city so as to come within the exemp
tion provision of Section 2 of Article 
XII of our Constitution. 

It is my opinion the property is not 
that of the city, does not become such 
by reason of the reimbursement pro
vision in the agreement, and is not 
exempt from the personal property 
tax by the county. 

In Automatic Voting Machine 
Corp. v. Maricopa County (1937), 70 
Pac (2d) 447, the Arizona court con
sidered a similar question, whether or 
not voting mach hines manufactured by 
plaintiff corporation and let to de
fendant county under written agree
ment were property of defendant 
county and therefore exempt from 
taxation. The agreement betw'een 
plaintiff corporation and defendant 
county for the machines was in many 
respects similar to the agreement at 
hand. The court held the contract was 
an option to purchase rather than a 
conditional sales contract In such 
merely the legal but also the equitable 
case, plaintiff was the owner of not 
title to the property until the option 
was ful1y exercised so that plaintiff 
was under the duty of conveying title 
to the defendant. Therefore, plaintiff 
could not recover a tax to which the 
only objection made was that the 
property belonged to the defendant 
rather than the plaintiff. 

Tn the present case, the meter com
oany, under the terms of the contract, 
is owner of the legal and equitable 
title to the property until the full value 
thereof shal1 have been paid to the 
meter company by the city. As such, 
the meter company is liable for the 
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payment of the tax levied by the 
county, as all property in the state is 
subject to taxation except as specific
ally exempted by Section 1998. (Sec
tion 1997, Revised Codes of Montana, 
1935.) The property is not that of the 
city. The city cannot claim the prop
erty is exempt as being property of 
the city and at the same time admit 
the legal and equitable title to rest in 
the meter company. 

The agreement between the city and 
the meter company for reimbursement 
of taxes paid does not operate to 
change the status of the property, and 
so far as the county is concerned, has 
not effect whatever as to assessment 
of taxes by it. 

I t is therefore my opinion that 
property leased by a city under an 
agreement with an option to purchase, 
title to remain in the lessor until said 
agreed value is paid in full, is not ex
empt from taxation by the county un
der Article XII, Section 2, of the 
Montana Constitution as being "prop
erty of a city." Nor is such property 
exempt from taxation by the county 
by reason of a provision in the agree
ment that the city will reimburse the 
lessor for any taxes levied on such 
property. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 168 

Fire Department Relief Associations
Cities and Towns. 

Held: A Fire Department Relief As
sociation cannot legally refund 
pay roll deductions to a mem
ber whose employment with the 
fire department is terminate be
fore any application is made for 
any of the benefits payable 
from the fund. 

Mr. John J. Holmes 
State Auditor and 

June 14, 1946. 

Ex-Offocio Commissioner of Insur
ance 

State Capitol 
Helena, Montana 

Attention: Mr. John C. Sheehy 
Deputy Investment 
Commissioner 

Dear Mr. Holmes: 

You have asked if a former em
ployee of the fire department of Liv
Ingston, Montana, who has terminated 
his employment with the fire depart
ment, may. be refunded. the three per 
~ent of hl~. salary whIch was paid 
Into the LIVIngston Fire Department 
Relief Association Fund under the 
provisions of Section 1 of Chapter 43 
of the Laws of 1939. 

Section 5118 of the Revised Codes 
of Montana, 1935, as amended by Chap
ter 43. Laws of 1939, provides: 

"The disability and pension fund 
of the fire department relief asso
ciation of such city or town shall 
consist of all beques!s, fees, gifts, 
e~oluments or donations given or 
paId to such fund, or any of its 
members, except as otherwise desig
nated by the donor, and a monthly 
fee which shall be paid into the 
fund by each paid member and part 
paid member of said fire department 
relief association amounting to three 
(3) per cent of his regular monthly 
salary, the proceeds of a tax levy 
as provided by Section 5119 of this 
act, and all monies received from 
the State of Montana as provided 
for by Section 5127, and the inter
est of any portion of said fund." 
(Emphasis mine.) 

My search of the law of Montana 
relative to Fire Department Relief As
sociations fails to disclose any other 
statutory mention of monthly fee paid 
in by each member in the amount of 
three per cent of his salary. Our legis
lature has not provided for a refund 
of the three per cent or any part of it 
in the event of termination of a mem
ber's employment. For me to say it 
can be refunded. either in whole or 
in part. would be a usurpation of the 
legislative authority. It appears the 
legislative intention was that the three 
per cent be considered as a premium 
in the nature of an insurance premium 
to cover the risk involved on each 
member of a Fire Department Relief 
Association. 

<;:>ur legi~lature enacted this legis
lation and It would therefore require 
another legislative act to change the 
same. 

It is therefore my opinion a Fire 
Department Relief Association cannot 
legally refund the three per cent de-
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