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"With but few exceptions, the authorities are in harmony in excluding evidence of a different fact from
that recorded on the records of local
legislative bodies, offered for the purpose of contradicting or altering such
record."
The restrictions on the use of the
funds must be found in the resolutions
of the board, and such restrictions can
not be explained by extrinsic evidence
such as the statements of the commissioners who passed the resolutions.
The terms "postwar" and "after the
termination of the war" fix the time
when the funds realized from the bond
issues so limited may be spent. In
Hamilton v. Kentucky Distilleries Co.,
251 U. S. 146, Mr. Justice Brandeis,
speaking for the court, said:
"In the absence of specific provisions to the contrary, the period of
war has been held to extend to the
ratification of the treaty of peace or
the procalmation of peace."
. In 67 Corpus Juris 429, the text
states:
"War in the legal sense continues
until, and terminates at the time of
some formal proclamation of peace
by an authority competent to proclaim it ... War may come to an
end by the simple cessation of hostilities, although this has been said
to be not the normal cour'se; but the
mere cessation of actual hostilities
does not terminate the war in the
legal sense, until followed by formal
pl/oclamation or declaration of'
peace."
Our Supreme Court in State ex reI.
Mills v. Dixon, 66 Mont. 76, 213 Pac.
227, held the first world war was terminated by the treaty of peace and not
at the time of the cessation of hostilities.
From the above authorities, it must
be concluded that the proceeds of the
bond issues which were designated for·
use after the termination of the war
may be used for construction purposes
after the formal treaty of peace has
been signed or proper act of Congress
or proclamation of the President declaring peace.
It might he well to note our legislature provided for postwar building
programs, and did not make the use of
the funds dependent on the term ina-

tion of the war, but on the termination
of the war emergency. In other words,
the legislature recognized the war
emergency preceded the termination of
the war and by enactment of provisions
for determining the end of the war
emergency made the funds available at
an earlier date. (Chapters 69, 131 and
148, Laws of 1945.)
The $40,000.00 realized from the
bonds issued to purchase road equipment was not restricted as to time, and
it may be immediately used to purchase such equipment and thus take
advantage of the war surplus which is
being sold by the United States government.
It is therefore my opinion that
funds realized from the sale of bonds
to be used "after the termination of
the war" cannot be used until a formal
treaty of peace has been ratified by
proper act of Congress or proclamation
of the President.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 159.
COWlty Treasurer-Election, County
Treasurer-Term of Office, County
Treasurer.
Held: A county treasurer, elected in
1944 for the unexpired term of
the treasurer elected at the general election in 1942. does not
come within the constitutional
provision prohibiting the tr.easurer from being eligible to his
office for the succeeding term.
May 21, 1946.
Mr. Bert I. Packer
County Attorney
Teton County
Choteau, Montana
Dear Mr. Packer:
You have requested my OO1OlOn in
reference to the followin\1; facts:
The countv treasurer who was
elp('ted in 1942 resigned after serving
only a few month.. The present
('ountv trp~·tlrpr w~s :>onointed in
August 1943 to serve until the next
gpneral plet'tion.
'\ t thp general
election in 1944 he was elected to
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the office. You ask whether he is
eligible for re-election at the general
election in 1946.
The Question is asked in view of the
prohibition expressed in Section 5, Article XVI of the Montana Constitution,
as amended by the vote of the people
at the general election in 1938 (Chapter
93, Laws of 1939):
"There shall be elected in each
county the following county officers
who shall possess the qualifications
for suffrage prescribed by Section 2
of Article IX of this constitution and
such other qualifications as may be
prescribed by law:
" . . . . one treasurer, who shall be
collector of the taxes, provided, that
the county treasurer shall not be
eligible to his office for the succeeding term."
The present county treasurer's term
of office expires at midnight March
2. 1947, that being the expiration date
of the term of office of the county
treasurer elected in 1942, and in consequence a county treasurer must be
elected in Teton County at the coming
general election in November, 1946, to
serve for a four year term commencing
on the first Monday of March, 1947.
(Bailey v. Knight (Mont.), decided
May 3. 1946.)
The question is whether or not the
county treasurer, elected at the general
election in 1944 for a period of two
years, has served such a "termWas to
come within the constitutional prohibition expressed above, "that . . . (he)
shall not be eligible to his office for
the succeeding term."
It is my opinion he has not served
such a "term" contemplated by the
Constitution, and he is eligible to be
reelected at the coming election in
November, 1946, for a term of four
years.
The phrase "term of office" is one
generally used to mean the fixed period
of time for which the office may be
held. (46 Corpus Juris. sec. 56, page
963.) Terms begin and end at fixed
periods. and the several terms succeed
each other at regular intervals and
without intermission. (State v. Hingle,
6 La. A (Orleans) 380, 381.) The
amendment to Section 5. Article XVI
requires that officers named in this
amendment be elected in each county
each and every fourth year beginning
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with the general election held on November 8, 1938, such officers to hold
for a regular term of four years. The
Montana Supreme Court in State ex
reI. O'Connell v. Dunc.an, 108 Mont.
141, 150, 88 Pac. (2d) 73, said of the
amendment:
"Our conclusion is that on and
after the 8th day of November, 1938,
there was but one term of office provided for the county officers referred to in the amendment to the
Constitution then adopted, and that
the four-year term immediately became effective and the two-year term
ceased to exist at that time . . ."
The election of the county treasurer
in November, 1944, for the unexpired
term of the treasurer elected in 1942,
was an election to fill a vacancy and
is so regarded by the Constitution, Section 34, Article VIII, which says:
. "A person elected to fill a vacancy
shall hold office until the expiration
of the term for which the person he
succeeds was elected." (Bailey v.
Knight, supra.)
As there is but one term of office
provided for in the constitutional
amendment-four years, and as the
county treasurer was elected in 1944
for the unexpired term to fill a vacancy, it follows the county treasurer was
not elected for such a term as to come
within constitutional prohibition.
It is therefore my opinion that a
county treasurer, elected in 1944 for
the unexpired term of the treasurer
elected at the general election in 1942,
does not come within the constitutional
provIsIon prohibiting the treasurer
from being eligible to his office for
the succeeding term.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 160.
Surplus Commodities-County Commissioners-Counties-Bids-Budgets.
Held: Chapter 156. Laws of 1945, permits a board of county commissioners to contract with the
United States of America or any
federal agency for the purchase,

