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"The record discloses without con
troversy that, if the indebtedness 
proposed by the bond issue involved 
here were divided between the vari
ous common school districts com
posing the new district in proportion 
to the assessed value of the property 
in such districts and added to the 
existing indebtedness of each of such 
common districts respectively, the in
debtedness of each would still be less 
than three per cent of th eassessed 
value of its taxable property. As
suming, without deciding, that, in 
determining whether any common 
school district had exceeded its con
stitutional limit of indebtedness, the 
indebtedness of the proposed bond 
issue must be allocated in the man
ner above stated, it follows that 
plaintiff and no other individual tax
payer of any of the common school 
districts here involved and none of 
the common school districts them
selves can raise the question here 
attempted to be raised, for, as to 
them, the Act is not open to this 
objection. Only those adversely af
fected .by .an unconstitutional Act can 
question its validity ... " 

The reason for Section 6 of Article 
XIII of our Constitution was expressed 
in Butler v. Andrus, 35 Mont. 575, 90 
Pac. 785, where the court said: 

"Experience has demonstrated 
that those who control municipal 
governments are not always honest, 
discreet, and conservative citizens, 
and that, when there is no restraint 
upon their power to contract indebt
edness. extravagant courses fre
quently result in imposing intolerable 
burdens of taxation upon the people 
of their municipalities." 

The purpose of the section of the 
Constitution is to limit the burden of 
taxation, and to permit the high school 
district bonded indebtedness to be ex
cluded from the computation of the 
indebtedness of the common school 
districts would violate the spirit of the 
constitutional prohibition. 

I t is therefore my opinion that' a 
common school district's proportionate 
share of a high school building dis
trict's indebtedness must be included 
in the computation of the limit of in
debtedness of the common school dis
trict. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 158. 

Bonds--Funds--War Bonds--Postwar 
Building and Constructing-Roads and 

Bridges, Postwar Construction. 

Held: Funds realized from the sale of 
bonds to be used "after the ter
mination of the war" cannot be 
used until a formal treaty of 
peace has been ratified, or by 
proper act of Congress ·or proc
lamation of the President. 

Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka, Montana 

Dear Mr. Shelden: 

May 21, 1946. 

You have requested my opinion con
cerning the time fund·s realized from 
the sale of bonds may be used for the 
construction of roads and bridges. 

There were three questions submit
ted to the electors November 7, 1944. 
One ballot provided for the issuance 
of bonds in the sum of $96,000.00 "for 
the purpose of constructing one com
plete system of lateral and connecting 
highways as a postwar program, to be 
constructed after the termination 0·£ 
the war." Another ballot provided for 
the issuance of bonds in the sum of 
$64,000.00 "for the purpose of building 
and constructing, as a postwar pro
gram, to be constructed and built after 
the termination of war. a system of 
county bridges." The third ballot pro
vided for the issuance of $40,000.00 in 
bonds for the purchasing road equip
ment and there was no restriction as 
to the time for the use of the funds. 

The resolutions of the board of 
county commissioners set out the bal
lots in full and also provided that the 
funds specified above would be used 
in a postwar building program. 

The intention of the board of county 
commissioners must be gathered from 
the recorded acts of the board as the 
parol evidence rule has application to 
the resolutions of the board of county 
commissioners. J n 29 Am. J ur. 1018, 
the text states: 
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"With but few exceptions, the au
thorities are in harmony in exclud
ing evidence of a different fact from 
that recorded on the records of local 
legislative bodies, offered for the pur
pose of contradicting or altering such 
record." 

The restrictions on the use of the 
funds must be found in the resolutions 
of the board, and such restrictions can 
not be explained by extrinsic evidence 
such as the statements of the commis
sioners who passed the resolutions. 

The terms "postwar" and "after the 
termination of the war" fix the time 
when the funds realized from the bond 
issues so limited may be spent. In 
Hamilton v. Kentucky Distilleries Co., 
251 U. S. 146, Mr. Justice Brandeis, 
speaking for the court, said: 

"In the absence of specific provi
sions to the contrary, the period of 
war has been held to extend to the 
ratification of the treaty of peace or 
the procalmation of peace." 

. In 67 Corpus Juris 429, the text 
states: 

"War in the legal sense continues 
until, and terminates at the time of 
some formal proclamation of peace 
by an authority competent to pro
claim it ... War may come to an 
end by the simple cessation of hos
tilities, although this has been said 
to be not the normal cour'se; but the 
mere cessation of actual hostilities 
does not terminate the war in the 
legal sense, until followed by formal 
pl/oclamation or declaration of' 
peace." 

Our Supreme Court in State ex reI. 
Mills v. Dixon, 66 Mont. 76, 213 Pac. 
227, held the first world war was ter
minated by the treaty of peace and not 
at the time of the cessation of hos
tilities. 

From the above authorities, it must 
be concluded that the proceeds of the 
bond issues which were designated for· 
use after the termination of the war 
may be used for construction purposes 
after the formal treaty of peace has 
been signed or proper act of Congress 
or proclamation of the President de
claring peace. 

It might he well to note our legis
lature provided for postwar building 
programs, and did not make the use of 
the funds dependent on the term ina-

tion of the war, but on the termination 
of the war emergency. In other words, 
the legislature recognized the war 
emergency preceded the termination of 
the war and by enactment of provisions 
for determining the end of the war 
emergency made the funds available at 
an earlier date. (Chapters 69, 131 and 
148, Laws of 1945.) 

The $40,000.00 realized from the 
bonds issued to purchase road equip
ment was not restricted as to time, and 
it may be immediately used to pur
chase such equipment and thus take 
advantage of the war surplus which is 
being sold by the United States gov
ernment. 

It is therefore my opinion that 
funds realized from the sale of bonds 
to be used "after the termination of 
the war" cannot be used until a formal 
treaty of peace has been ratified by 
proper act of Congress or proclamation 
of the President. 

Sincerely yours, 

R. V. BOTTOML Y, 
Attorney General 

Opinion No. 159. 

COWlty Treasurer-Election, County 
Treasurer-Term of Office, County 

Treasurer. 

Held: A county treasurer, elected in 
1944 for the unexpired term of 
the treasurer elected at the gen
eral election in 1942. does not 
come within the constitutional 
provision prohibiting the tr.eas
urer from being eligible to his 
office for the succeeding term. 

Mr. Bert I. Packer 
County Attorney 
Teton County 
Choteau, Montana 

Dear Mr. Packer: 

May 21, 1946. 

You have requested my OO1OlOn in 
reference to the followin\1; facts: 

The countv treasurer who was 
elp('ted in 1942 resigned after serving 
only a few month.. The present 
('ountv trp~·tlrpr w~s :>onointed in 
August 1943 to serve until the next 
gpneral plet'tion. '\ t thp general 
election in 1944 he was elected to 
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