OPINIONS OF THE ATTORNEY GENERAL
grounds. The appropriation received
from the county is for the purpose of
holding a fair or advertsing the products of the county.
It is therefore my opinion neither
the board of county commissioners nor
the fair commissioners of Lake County
have authority to aid in the maintenance and construction of a fair
grounds which fair grounds was not
purchased by the board of county commissioners under the authority of Section 4550, Revised Codes of Montana,
1935, as amended, as a county fair
grounds.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 151.
State Board of Health-Board of
Health-Cities-Towns-Water
Supply-Drainage-Sewage
Disposal
Held: No city, town, person or comany shall proceed to build or
install or enlarge or extend any
system of water supply, drai."lage, or sewage disposal without
first obtaining the approval of
the State Board of Health.
April 29, 1946.
Dr. B. K. Kilbourne
Executive Officer
State Board of Health
State Capitol
Helena,
Montana
Dear Dr. Kilbourne:
Your problem is best stated by quotation of your recent letter:
"I t has been the practice of the
Montana State Board of Health, for
many years. to call for and review
plans of sanitary sewers to be built
as extensions to municipal sewer systems in the cities and towns of the
state. We have assumed that the
authority is vested in the State Board
of Health hy section 2648 of the Revised Codes of Montana. 1935.
"Until recently. there has not been
a question raised hv local authorities
as to the de~irability of, or authority
for, this action. In the majority of
cases. the plans are sent upon the
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initiative of the local authorities of
the towns and cities, but on occasion,
it has been necessary for the State
Board of Health to remind these
local authorities of their obligations
in the circumstances.
"Since the authority of the State
Board of Health has now been questioned by the City Manager of a
Montana city, we would appreciate a
ruling by you, stating and delineating
our authority."
The duties of the State Board of
Health with regard to approval of city
sewage disposal systems are set forth
in Section 2648, Revised Codes of
Montana, 1935:
"Said board shall consult with and
advise the authorities of· cities and
towns, and persons having, or about
to have, systems of water supply,
drainage, and sewerage, as to the
most appropriate source of water
supply, and the best method of assuring its purity, or as to the best
method of disposing of their drainage
or sewage with reference to the existing and future needs of other cities,
towns. or persons which may be affected thereby. It shall also consult
with and advise all corpor<itions,
companies, or persons engaged or
intending to engage in any manufacturing or other business. whose
drainage or sewage may tend to pollute any inland water, as to the hest
method of preventing such pollution,
and it may conduct experiments to
determine the best methods of the
purification or disposal of drainage
or sewage. Cities. towns, and all
other corporations, companies, or
persons shall submit to said board,
for its advice and approval. their proposed system of water supply, or of
the disposal of drainage or sewage,
and no city, town, or person or company shall proceed to build or install
or enlarge or extend any system of
water supply, drainage. or sewage
disposal. without first obtaining the
approval of the state board of health.
In this section the term 'drainage'
means rainfall, surface, and subsoil
water only, and 'sewage' means domestic and manufacturing filth and
waste." (Emphasis mine.)
The emphasizpd onrtion of the above
quoted statute is dear, unambiguous
and self-explanatory.
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The Montana Supreme Court in the
case of Campbell v. City of Helena
(1932) 92 Mont. 366, 379, 16 Pac. (2d)
1, 2, had occasion to comment on the
scope of the powers and duties of the
State Board of Health:
"A careful reading of the statutory
provisions respecting the powers and
duties of the State Board of Health
Secs. 2641-2657, Rev. Codes, 1921),
and of their subordinates, the county
and city health officers (Secs. 24442502, Id.), discloses that. for the protection of the public health, these
officials are given 'general oversight
and care' of the sources of all water
supplies for domestic use and of the
installation of water systems and
sewer systems as affecting such supplies, and are commanded to consult
with and advise the city authorities in
such matters." (Emphasis mine.)

from the office for more than
three months due to illness.
May 1, 1946.
Mr. Milton G. Anderson
County Attorney
Richland County
Sidney, Montana
Dear Mr. Anderson:

You have stated the county clerk and
recorder of your county has been
forced to be absent from his office for
a period of more than three months by
reason of illness, and is in fact absent
from the county receiving medical care
and attention at the veterans' hospital
at Fort Harrison. I have examined
the opinion which you rendered for
your board of county commissioners
on the question of whether a vacancy
exists in the office of county clerk and
recorder and on the further question of
Section 2648, supra, commands that whether the office holder's salary
cities and towns first obtain the apshould be paid to him in case no vaproval of the State Board of Health
cancy exists. I agree with your opinion
before building, enlarging, installing or
rendered to the board.
extending systems of sewage disposal.
Section 511, Revised Codes of MonThe Campbell case, supra,' states the· tana, 1935, exclusively enumerates the
statutes of Montana command the
contingencies under which an office
State Board of Health to consult with
becomes vacant. (State ex reI. Chenoand to advise city authorities in such
weth v. Acton, 31 Mont. 37, 77 Pac.
matters. The proposition is therefore
299.) Section 511 provides:
clear: The State Board of Health and
"An office becomes vacant on the
cities and towns within Montana must
happening of either of the following
operate and function together in the
events before the expiration of the
construction, installation, enlargement
or extension of sewage disposal systerm of the incumbent:
tems.
"1. The death of the incumbent.
It is therefore my opinion no city.
"2. His insanity, found upon a
town, person or company shall proceed
commission of lunacy issued to deto build, install, enlarge or extend any
termine the fact.
system of water supply, drainage or
"3. His resignation.
sewage disposal without first obtaining the approval of the plans and the
"4. His removal from office.
project by the State Board of Health.
"5. His ceasing to be a resident of
the state, or, if the office be local,
Sincerplv yours.
of the district, city, county, town, or
R. V. BOTTOMLY.
township. for which he was chosen
Attorney General
or appointed, or within which the
duties of his office are required to
be discharged.
Opinion No. 152.
"6. His absence from the state,
Offices ;!nd Officers-County Officers
without the permission of the legisCounty Clerk and Recorder-Vacancies
lative assembly, beyond the period
in Office.
allowed by law.
"7. His ceasing to discharge the
Held: A varancy has not occurred in
duty of his office for the period of
the office of county derk and
three consecutive months, except
recorder bv reason of the duly
when prevented by sickness, or when
elected office holder's absence

