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Chapter 56, Laws of 1921.
in part as follows:

It states

"Any corporation organized under
any of the laws of the state of Montana heretofore or hereafter, whether
formed and existing before or after
the taking effect of the Codes on
July I, 1895, may, in the manner
herein provided, amend its articles
of incorporation by ..."
Thus any corporation save those expressly excepted in the law would
come within its provisions. The section as originally enacted continued
from the above quoted portion to the
end in the following words:
" . . . changing the name, place of
business or number of directors, by
changing the number, par value,
character, class or preferece of its
shares of capital stock, by increasing
or decreasing the capital stock, by
changing or extending its powers or
business to embrace any power or
purpose for which corporations may
be organized under the laws of Montana, by extending its term of existence within the limits provided by
law, or by an amendment in respect
to any other matter which might
lawfully have been originally provided in such articles of incorporation."
A corporation might have under the
original act changed its name, place
of business, number of directors, the
number and par value, character, class
or preference of its shares of stock, increase or decrease the stock; or extend
its powers or business to embrace any
power or purpose for which corporations may be organized under the laws
of Montana, extend its term of existence or make such other amendments
which might have been originally provided in such articles of incorporation.
These provisions were broad; however,
I believe it was intended that all such
changes should stay within the contemplation of its original articles of
incorporation. That is, a corporation
could not have, under the original act,
changed its corporate structure entirely.
The changes contemplated were those
which could have been included under
its original articles of incorporation
and under the original act under which
it was organized. The last portion of
the original act under which it was or-
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ganized specifically pointed out "which
might lawfully have been originally
provided in such articles of incorporation." The word such referred directly
to its original articles.
By Chapter 28, Laws of 1931, the
legislators of this state added to the
above quoted portions of this statute
the following:
" ... or is now or may be, by law,
provided in original articles of incorporation or in amendments thereto."
It is to be noted no limitation is
placed either directly or by implication
on the word original. In fact, the
amendment itself points to the fact it
was not to be limited as had there
been any intention of limited the meaning of the word the amendment would
have been surplusage, as the subject
matter would have been covered by the
act in its original wording.
Under the last quoted portion of
said section, namely the 1931 amendment. it seems the legislature intended
a corporation could by amendment
make any change in its articles which
could be effected by the formation of
a new corporation.
Therefore, it 'is my opinion-insofar
as your office is concerned-any corporation save those excepted by Section 5928, Revised Codes of Montana,
1935, may amend its articles of incorporation so as to accomplish any
change of powers or activity which it
could accomplish by incorporating an
entirely new corporation.
Further, it is my opinion that in
this instance a new corporation is in
reality formed and that a filing fee in
the recording of this amendment
should be the same as if new articles
were presented.
Sincerely yours.
R. V. BOTTOML Y.
Attorney General
Opinion No. ISO.
County Commissioners--Land, Fair
Grounds--Fair Grounds--County
Fair Grounds.
Held: Neither the board of county
commissioners nor the fair commissioners of Lake County have
authority to aid in the maintenance and construction of a fair
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grounds, which fair grounds
not purchased by the
county commissioners under the
authority of Section 4550. Revised Codes of Montana. 1935,
as amended, as a county fair
"grounds:

was

April 29, 1946.
Mr. T. R. Delaney
County Attorney
Lake County
Polson, Montana
Dear Mr. Delaney:
You have requested my opinion in
the following matter:
About four years ago, the county
commissioners acquired a tract of
land near Polson for a fair grounds,
after which contributions and work
toward the construction of a grandstand and certain buildings was donated by Polson businessmen.
The grounds mentione.d have been
considered the county fair grounds,
although no fair commission was appointed until September 1945.
Another town has held a Junior
Fair three or four years, at which
the county commissioners have contributed about $200 a vear. The town
people. interested in developing their
Junior Fair. are now acauiring some
buildings which thev wish the county
commissioners or the fair commission of Lake County .to ioin in and
heln construct and maintain.
The Question arises. whe.ther or
not the county commissioners or the
fair commission of Lake County have
authority to ~id in the town proposal financially.
Section 4550, Revised Codes of Montana, 1935, as amended by Chapter
6, Laws of 1945, provides in part:
"The board of county commissioners of any county in the state of
Montana may purchase, receive by
donation, or own and hold a tract of
land in their respective counties, not
exceeding one hundred sixty (160)
acres, as county fair grounds, which
land may be used by the county fair
commission for the purpose of promoting the interests of horticulture,
agriculture and stock raising. The
board of county commissioners who
shall avail themselves of the forego-

ing provisions may purchase, erect,
construct and maintain permanent
improvements on such fair grounds."
Section 4550, Revised Codes of Montana, 1935, being in effect at the time
of the purchase of the land by the
county commissioners it must be assumed the commissioners were acting
under the authority of that statute, and
that the tract of land constituted the
county fair grounds.
The board of county commissioners,
availing itself of the provisions of Section 4550, as amended, is therefore empowered to construct; purchase or erect
and maintain permanent improvements
on "such" fair grounds. I think it must
be assumed only one fair grounds was
contemplated by the stature. upon
which permanent improvement could
be made. I find no authority for the
board of county commissioners to make
expenditures for or assist in the construction of improvements for fair
grounds other than those purchased
under the authority of Section 4550, as
amended. Such authority may not be
implied from the further provision of
Section 4550. as amended, allowing the
county commissioners to appropriate a
sum each year for the purpose of defraying the expenses of maintaining an
exhibit at any state" fair. county agriculture fair, 4-H fair or future farmers
fair. seed show or other agricultural
exhibit held within the state or county.
The powers of the fair commission
are expressed in Section 4545.1, Revised Codes of Montana, 1935; the fair
commission shall have control and
operation of the fair and supervision
and management of the fair grounds
and also the leasing of buildings and
fair grounds, and shall return to the
fair fund the revenue obtained from
the leasing or renting of the same.
Under the provisions of Section 4549,
Revised Codes of Montana, 1935, the
board of county commissioners may
appropriate annualfy to the fair commission a sum to be expended by the
county fair commission "for the purpose of holding a county fair. or advertising the products and resources
of their county."
Nowhere is the fair commission
given the authority to maintain or construct buildine-s or improvements. Its
authoritv extendc to the .. ontrol and
the operation of the fair and the supervision and management of the fair
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grounds. The appropriation received
from the county is for the purpose of
holding a fair or advertsing the products of the county.
It is therefore my opinion neither
the board of county commissioners nor
the fair commissioners of Lake County
have authority to aid in the maintenance and construction of a fair
grounds which fair grounds was not
purchased by the board of county commissioners under the authority of Section 4550, Revised Codes of Montana,
1935, as amended, as a county fair
grounds.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 151.
State Board of Health-Board of
Health-Cities-Towns-Water
Supply-Drainage-Sewage
Disposal
Held: No city, town, person or comany shall proceed to build or
install or enlarge or extend any
system of water supply, drai."lage, or sewage disposal without
first obtaining the approval of
the State Board of Health.
April 29, 1946.
Dr. B. K. Kilbourne
Executive Officer
State Board of Health
State Capitol
Helena,
Montana
Dear Dr. Kilbourne:
Your problem is best stated by quotation of your recent letter:
"I t has been the practice of the
Montana State Board of Health, for
many years. to call for and review
plans of sanitary sewers to be built
as extensions to municipal sewer systems in the cities and towns of the
state. We have assumed that the
authority is vested in the State Board
of Health hy section 2648 of the Revised Codes of Montana. 1935.
"Until recently. there has not been
a question raised hv local authorities
as to the de~irability of, or authority
for, this action. In the majority of
cases. the plans are sent upon the

207

initiative of the local authorities of
the towns and cities, but on occasion,
it has been necessary for the State
Board of Health to remind these
local authorities of their obligations
in the circumstances.
"Since the authority of the State
Board of Health has now been questioned by the City Manager of a
Montana city, we would appreciate a
ruling by you, stating and delineating
our authority."
The duties of the State Board of
Health with regard to approval of city
sewage disposal systems are set forth
in Section 2648, Revised Codes of
Montana, 1935:
"Said board shall consult with and
advise the authorities of· cities and
towns, and persons having, or about
to have, systems of water supply,
drainage, and sewerage, as to the
most appropriate source of water
supply, and the best method of assuring its purity, or as to the best
method of disposing of their drainage
or sewage with reference to the existing and future needs of other cities,
towns. or persons which may be affected thereby. It shall also consult
with and advise all corpor<itions,
companies, or persons engaged or
intending to engage in any manufacturing or other business. whose
drainage or sewage may tend to pollute any inland water, as to the hest
method of preventing such pollution,
and it may conduct experiments to
determine the best methods of the
purification or disposal of drainage
or sewage. Cities. towns, and all
other corporations, companies, or
persons shall submit to said board,
for its advice and approval. their proposed system of water supply, or of
the disposal of drainage or sewage,
and no city, town, or person or company shall proceed to build or install
or enlarge or extend any system of
water supply, drainage. or sewage
disposal. without first obtaining the
approval of the state board of health.
In this section the term 'drainage'
means rainfall, surface, and subsoil
water only, and 'sewage' means domestic and manufacturing filth and
waste." (Emphasis mine.)
The emphasizpd onrtion of the above
quoted statute is dear, unambiguous
and self-explanatory.

