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Dear Mr. Shea: 

You have requested my opinion 
whether House Bill No. 2 of the 
Twenty-ninth Legislative Assembly of 
Montana, now Chapter 9, Laws of 1945, 
which was approved February 5, 1945, 
became operative upon its approval, or 
what date it does become effective. 

House Bill No. 2 of the Twenty
ninth Legislative Assembly of Mon
tana, which is Chapter 9, Laws of 1945, 
reads as follows: 

"AN ACT TO AMEND SEC
TION 4933 OF THE REVISED 
CODES OF MONTANA OF 1935, 
RELATING TO GRAND AND 
TRIAL JURORS' FEES, IN
CREASING SAME AND RE
DUCING MILEAGE RATE. 

"BE IT ENACTED BY THE 
LEGISLATIVE ASSEMBLY OF 
THE STATE OF MONTANA: 

"Section 1. That Section 4933 of 
the Revised Codes of Montana of 
1935 be, and the same is hereby 
amended to read as follows, to-wit: 

"'Section 4933.--Jurors' fees. Grand 
and trial jurors shall receive SIX 
DOLLARS per day for attendance 
before any court of record and FIVE 
CENTS per mile each way for trav
eling from and to their residence and 
county seat. Any juror who is ex
cused from attendance upon his own 
motion on the first day of his ap
pearance in obedience to notice, or 
who has been summoned as a special 
juror and not sworn in the trial of 
the case, in the discretion of the court, 
may receive per diem and mileage.' 

"Section 2. All acts and parts of 
acts in conflict herewith are hereby 
repealed. 

Approved February 5, 1945." (Em
phasis mine.) 

It is to be noted the legislature did 
not give an effective date to this act. 
Section 90, Revised Codes of Montana, 
1935, reads as follows: 

"Every statute, unless a different 
time is prescribed therein, takes ef
fect on the first day of July of the 
year of its passage and approval." 

I t will be seen by Section 90, supra, 
that every statute takes effect on the 
first day of July of the year of its 

passage and approval, unless a different 
time is prescribed in the statute. This 
was so held in the case of Boepple v. 
Mohalt, 101 Mont. 417, 449, in which 
our Supreme Court, in referring to 
Chapter 87, Laws of 1929, stated: 

"But by Chapter 87, Laws of 1929, 
it seems no other time was specified 
for its taking effect, became effective 
July 1st, 1929 (Section 90, Revised 
Codes of Montana, 1921)." 

Therefore, since the legislature did 
not specify any particular time for 
the above quoted act to take effect, and 
in view of Section 90, supra, it is my 
opinion House Bill No.2 of the Twenty
ninth Legislative Assembly of Mon
tana, now Chapter 9, Laws of 1945, 
will be.come effective July 1st, 1945. 

Sincerely yours, 
R. V. BOTTOMLY. 
Attorney General 

Opinion No. 15. 

Schools and School Districts- Aban
doned School Sites, Sale of-Sale of 

Abandoned School Sites-Trustees, 
School-Board of Trustees of Schools. 

Held: Abandoned school sites may be 
sold by the board of trustees of 
a school district either under the 
provisions of Subdivision 8 of 
Section 1015, Revised Codes of 
Montana, 1935, as amended, or 
under the provisions of Chapter 
106, Laws of 1939. 

February 13, 1945. 
Mr. Thomas Dignan 
County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Dignan: 

You requested my opinion concern
ing the procedure to be followed in 
the sale of land by a school district. 
You advise the school building on the 
land in question was torn down ten 
years ago and the land has been vacant 
since and is not needed for school 
purposes. 

Subdivision 8 of Section 1015, Re
vised Codes of Montana, 1935, as 
amended, gives school trustees the pow
er to sell school sites after submission 
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of the question of sale to a vote of the 
electors in the district and which sale 
must be approved by a majority of the 
electors voting at the election. 

Chapter 106, Laws of 1939, grants the 
power to the board of trustees to sell 
school lands which are not suitable or 
abandoned for school purposes. The 
power so granted is not limited by the 
requirement that the question of sale 
be submitted to the voters at an elec
tion, but notice is required that a meet
ing will be held for the purpose of 
sale so that electors may appear and 
protest the passage of the resolution 
of sale. 

It is to be noted that Chapter 106, 
Laws of 1939, recites: 

"The powers and authority granted 
by this act shall be in addition to 
the powers and authority granted in 
Sections 1014, 1173, Subdivision 2 of 
Section 1262.83 and Subdivision 8 of 
Section 1015, as amended, of the Re
vised Codes of Montana, 1935." 

It wo~ld thus appear that Chapter 
106 did not repeal Subdivision 8 of Sec
tion 1015, but was in fact a supplemen
tary act granting the school trustees 
the power to sell school lands without 
submitting the question to the electo
rate. However, under Chapter 106, 
the power granted is limited to the sale 
of school lands which have been aban~ 
doned and are undesirable, while such 
is not the case under the provisions of 
Section 1015, as amended. 

Chapter 106, Laws of 1939, is a spe
cial statute dealing with a specific mat
ter, while Chapter 103, Laws of 1943, is 
a general statute. 

Section 1015, Revised Codes of Mon
tana, 1935, was amended subsequent 
to the enactment of Chapter 106, by 
Chapter 103, Laws of 1943. The amend
ment to Section 1015 by Chapter 103, 
consisted in the addition of a sub
diyision 8, but no change in subdivision 
8 was made, which is the part of Sec
tion 1015 under considerafion here, and 
further, the title to Chapter 103 does 
not refer to or amend Chapter 106. 
Our Supreme Court has often said that 
repeals by implication are not favored. 
(State ex reI. Nagle v. Leader Co., 
97 Mont. 586, 37 Pac. (2d) 561; State 
ex reI. Normile v. Cooney, 100 Mont. 
391, 47 Pac. (2d) 637.) 

As Chapter 103, Laws of 1943, did 
not expressly repeal Chapter 106, Laws 

of 1939, and repeals by implication are 
not favored, the two should be con
strued, if possible, to give effect to 
both. This was recognized by our court 
in State ex reI. Ewald v. Certain In
toxicating Liquors, 71 Mont. 79, 227 
Pac. 472, wherein it was said: 

"It is our duty to reconcile the 
statutes, if possible, and make them 
operative." 

The legislature, in enacting Chapter 
106, Laws of 1939, stated the powers 
granted by the act were additional 
powers and thus recognized that Sub
division 8 of Section 1015 was also 
operative. The amendment to Section 
1015 by Chapter 103 did not affect Sub
division 8 and as both were operative 

. prior to the amendment, there is no 
reason to believe the legislature in
tended to alter the situation. Both 
safeguard the electors' interests in the 
sale of school lands in that one requires 
an election to authorize the sale and the 
other requires notice of the meeting to 
be given the electors before a resolu
tion is passed providing for sale and 
also an additional safeguard is given 
the electors in that an appeal may be 
taken to the district court. 

It is therefore my opinion abandoned 
school sites may be sold by the board 
of trustees of a school district either 
under the provisions of Subdivision 8 
of Section lOIS, Revised Codes of 
Montana, 1935, as amended, or under 
the provisions of Chapter 106, Laws of 
1939. 

Sincerely yours, 
R. V. BOTTOML Y. 
Attorney General 

Opinion No. 16. 

Schools and School Districts-Con
tracts-Teacher's Tenure Act

Penalty. 

Held: Penalty or forfeiture clauses in 
a teacher's contract with a 
school board are permissible, 
but insofar as such clauses con
flict with the provisions of Sec
tion 1075, Revised Codes of 
Montana, 1935, the latter section 
will control the provisions of 
the contract. 
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