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certify the amount needed by the dis
trict schools to the county commis
sioners. and it is specifically stated the 
trustees shall "separately certify the 
amount of money needed as a reserve 
fund." You suggest this section means 
the reserve fund is to be included in 
the final budget and not the preliminary. 
The purpose of Section 1203, as amend
ed, as I vi~ it, is to assure that a 
school levy will be made each year 
by having before the county commis
sioners certificates of the amounts 
necessary to be raised by taxation. Such 
certificates would take the place of 
the final budget, if the latter were not 
presented on or before the second Mon
day in August, the final date for it to 
be filed with the commissioners. That 
the final budget is controlling is recog
nized by Section 1203, as amended, in 
that the section recites: 

"That the budget of any school dis
trict, after the same is finally ap
proved and adopted, shall be deemed 
and considered to be in lieu of and to 
take the place of such certificates. 
Such reserve fund shall not exceed 
thirty five per centum (35%) of the 
amount appropriated in the final and 
approved budget of the district for 
the then current school years." 

I t is therefore my opinion the re
serve fund for maintaining high schools 
from July 1 to December 1 of each 
year is to be considered as a part of, 
and included ',in the maximum budget 
as fixed by Section. 1263.5, Revised 
Codes of Montana, 1935, as amended 
by Chapter 64, Laws of 1941, and the 
two-year increase of thirty per cent al
lowed under Chapter 133, Laws of 
1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 145. 

County Commissioners-County 
Offices-Offices, County-Superin

tendent of Schools-Clerk, County
Consolidation, County Offices. 

Held: An order of consolidation of 
county offices made by the 
board of county commissioners 
is operative in combining the 
duties of two or more offices at 
the beginning of the term of the 

officer elected to fill the con
solidated office, and is not oper
ative in combining the duties at 
the time the order is made. In 
the case presented, it is im
portant to note the person elect
ed to the consolidated office 
must be Qualified to hold the 
office of county superintendent 
of schools. 

Mr. Peter M. Rigg 
County Attorney 
Liberty County 
Chester, Montana 

Dear Mr. Rigg: 

April 25, 1946. 

You have requested my opinion con
cerning the effective date of an order 
of the county commissioners consoli
dating county offices. You advise me 
the county superintendent of schools 
has resigned and the commissioners 
contemplate combining that office with 
that of the county clerk. You ask if 
the order would be immediately effec
tive so the clerk could assume the 
duties and receive the increased salary. 

Section 5 of Article XVI of the 
Montana Constitution, as amended by 
Chapter 93, Laws of 1937, which 
amendment was adopted at the general 
election of November 8, 1938, grants 
the power to the board of county com
missioners to consolidate county of
fices. The section states in part: 

"Provided, further, that in consoli
dating county offices, the board of 
county commissioners shall, six (6) 
months prior to the general election 
held for electine: the aforesaid office, 
make and enter an order, combining 
any two (2) or more of the within 
named offices, and shall cause the 
said order to be published in a news
paper, published and circulated gen
erally in said county, for a period of 
six (6) weeks following the date of 
entry of said order." (Emphasis' 
mine.) 

The emphasized portion of the above 
Quotation indicates the consolidated of
fices would be filled at the next general 
election and the order made by the 
commissioners would not consolidate 
the office until January of the year 
following the general election. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 199 

If the order of the board of county 
commissioners were construed to be 
effective immediately, it would allevi
ate the situation in your county that 
now exists, but in the greater major
ity of instances, confusion would re
sult as both offices would be filled; 
one of the incumbents would assume 
the duties while the other would be out 
{)f office. 

In 11 Am. J ur. 659, the text states: 

"A cardinal rule in dealing with 
constitutions is that they should re
ceive a consistent and uniform inter
pretation, so that they shaH not be 
taken to mean one thing at one time 
and another thing at another time, 
even though the circumstances may 
have so changed as to make a dif
ferent rule seem desirable." . 

A prospective effect to the order of 
the board of county commissioners 
would not result in any incumbent be
ing ousted, and it would be consistent 
with the interpretation placed on the 
provision by the legislature. 

Section 4749.7, Revised Codes of 
Montana, 1935, as amended by Chapter 
107, Laws of 1937, and Chapter 104, 
Laws of 1941, provides for the salary 
{)f the incumbent of a consolidated 
{)ffice. The section authorizes an in
crease in the salary and states in part 
as foHows: 

" ... the board of county commis
sioners shaH, at the regular meeting 
of such board in June, 1942, and at the 
regular meeting of such board in 
June of each fourth year thereafter, 
adopt a resolution fixing the salary 
of such officer for the term begin
ning with the first Monday in Janu
ary immediately following the adop
tion of such resolution .... " 

If the order of the commissioners 
consolidating the offices were con
strued to be effective immediately, then 
it is reasonable to assume an increase 
in salary would have been given as 
·compensation for the increase in duties, 
but the above quoted permits the grant 
of the increase for the beginning of 
the next four-year term. 

An additional indication of the legis
lative intention is found in Section 
4749.6, Revised Codes of Montana, 1935, 
which reads in part as follows: 

"Whenever any such order is made 
consolidating two or more of such 
offices it shall be the duty of the 
officers holding and occupying such 
offices, at the end of their tenn of' 
office, to deliver and transfer to their 
successor, or successors, aH of the 
books, files, papers, documents. maps, 
plats and records of such offices 

" (Emphasis mine.) 

If the order were effective imme
diately, then the incumbents would of 
necessity surrender their books and 
records at the time of the consolida
tion if orderly business procedure were 
to be foHowed. However, by the above 
quoted, the legislature contemplated 
the incumbents would finish their terms 
before the offices would be consoli
dated. 

It is therefore my opinion an order 
of consolidation of county offices made 
by the board of county commissioners 
is operative in combining the duties of 
two or more offices at the beginning 
of the term of the officer elected to 
fiIl the consolidated office, and is not 
operative in combining the duties at 
the time the order was made. In the 
instant case, it is important to note the 
person elected to the consolidated of
fice must be qualified to hold the office 
of county superintendent of schools. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 146. 

Witness Fees-Fees, Witness-Jurors' 
Per Diem-Per Diem, Jurors'. 

Held: Public officers are not precluded 
from receiving jurors' per diem 
by virtue of their public offices. 
Justices of the peace are en
titled to receive witnesses' fees 
in criminal cases as they are not 
such officers as are prohibited 
by statute. 

Mr. Paul J. Murphy 
County Attorney 
Judith Basin County 
Stanford, Montana 

Dear Mr. Murphy: 

April 25, 1946. 

You have requested my opinion con
cerning the payment of juror's per diem 
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