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shall be liable therefor personally and
upon his official bond."
Any surplus remaining in the sinking and interest fund and not needed
for any bond issue which is outstanding shall be transferred to the general
fund of the county under the mandate
of Section 4630.27, Revised Codes of
Montana, 1935.
The surplus in any item in the current
budget is carried over to the same item
in the budget for the next fisc"al year.
A surplus in the general fund is available for the use of the general fund of
the next ensuing year. Section 4613.2,
Revised Codes of Montana, 1935, provides the county clerk shall prepare a
tabulation of the expenditures and the
receipts from all sources and "the
surplus or unencumbered treasury balances at the close of the fiscal year."
The use of the word "balance" indicates
that each surplus is carried over to the
identical fund. Our court in Rogge v.
Petroleum County, supra, recognized
this by the statement:
"That the board of county commissioners in preparing its budget
and making its levy must take into
consideration the amount of money
already available in each fund for
which a levy is made, is made plain
by sections 4613.1, 4613.2 and 4613.4."
(Emphasis mine.)
It, thus, follows the surplus now in
the sinking and interest fund must be
transferred to the general fund at the
end of the current fiscal year.
In view of my conclusions above, it
is not necessary to consider the question of the submission of the incurring
of indebtedness to a vote of the electors
of the county as provided in Section
5 of Article XIII of the Montana
Constitution.
It is therefore my opinion a surplus
in the sinking and interest fund cannot
be used in the next ensuing fiscal year
for the construction of a county hospital, for under the mandatory provision of the budget law, such surplus
must be transferred to the general fund
and thus be available as cash on hand
with a reduction in the tax levy for
such fund for the ensuing year, and resulting relief to each taxpayer.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

197

Opinion No. 144.
High Schools-Schools, High-Budget,
High School-Taxation, Schools.
Held: The reserve fund for maintaining high schools from July 1 to
December 1 of each year is to
be considered as a part of, and
included in the maximum budget
as fixed by Section 1263.5, Revised Codes of Montana, 1935,
as amended by Chapter 64, Laws
of 1941, and the two-year increase of 30% allowed under
Chapter 133, Laws of 1945.
April 25, 1946.
Mr. Ernest E. Fenton
County Attorney
Treasure County
Hysham, Montana
Dear Mr. Fenton:
You have requested my opInIOn on
the question of whether or not the
amount of the reserve fund for maintaining a high school from July 1 to
December 1 must be included in the
maximum budget for high schools.
In your letter you point out that if
the reserve fund is not included in the
maximum amount' allowed for high
schools under the provisions of Section
1263.5, Revised Codes of Montana, 1935,
as amended by Chapter 64, Laws of
1941, and the emergency increase of
thirty per cent permitted by Chapter
133, Laws of 1945, a substantially larger
amount of money will be available for
the operation of your high school.
Section 1263.2, Revised Codes of
Montana, 1935, sets out the preliminary
budget form,· and in Part I of the
form appears the item "Cash Reserve
Required to Maintain High School from
July 1 to December 1 of Following
Year." Section 1263.5, Revised Codes
of Montana, 1935, as amended, provides the total amount appropriated in
Part I of the preliminary budget shall
not exceed the maximum fixed by that
section. As the reserve fund is a portion of Part I, it necessarily follows the
reserve fund is to be included in fixing the maximum budget for a high
school.
You calI attention to Section 1203,
Revised Codes of Montana, 1935, as
amended by Chapter 51, Laws of 1945,
which provides school trustees shall

lC)8

OPINIONS OF THE ATTORNEY GENERAL

certify the amount needed by the district schools to the county commissioners. and it is specifically stated the
trustees shall "separately certify the
amount of money needed as a reserve
fund." You suggest this section means
the reserve fund is to be included in
the final budget and not the preliminary.
The purpose of Section 1203, as amended, as I vi~ it, is to assure that a
school levy will be made each year
by having before the county commissioners certificates of the amounts
necessary to be raised by taxation. Such
certificates would take the place of
the final budget, if the latter were not
presented on or before the second Monday in August, the final date for it to
be filed with the commissioners. That
the final budget is controlling is recognized by Section 1203, as amended, in
that the section recites:
"That the budget of any school district, after the same is finally approved and adopted, shall be deemed
and considered to be in lieu of and to
take the place of such certificates.
Such reserve fund shall not exceed
thirty five per centum (35%) of the
amount appropriated in the final and
approved budget of the district for
the then current school years."
I t is therefore my opinion the reserve fund for maintaining high schools
from July 1 to December 1 of each
year is to be considered as a part of,
and included ',in the maximum budget
as fixed by Section. 1263.5, Revised
Codes of Montana, 1935, as amended
by Chapter 64, Laws of 1941, and the
two-year increase of thirty per cent allowed under Chapter 133, Laws of
1945.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 145.
County Commissioners-County
Offices-Offices, County-Superintendent of Schools-Clerk, CountyConsolidation, County Offices.
Held: An order of consolidation of
county offices made by the
board of county commissioners
is operative in combining the
duties of two or more offices at
the beginning of the term of the

officer elected to fill the consolidated office, and is not operative in combining the duties at
the time the order is made. In
the case presented, it is important to note the person elected to the consolidated office
must be Qualified to hold the
office of county superintendent
of schools.
April 25, 1946.
Mr. Peter M. Rigg
County Attorney
Liberty County
Chester, Montana
Dear Mr. Rigg:
You have requested my opinion concerning the effective date of an order
of the county commissioners consolidating county offices. You advise me
the county superintendent of schools
has resigned and the commissioners
contemplate combining that office with
that of the county clerk. You ask if
the order would be immediately effective so the clerk could assume the
duties and receive the increased salary.
Section 5 of Article XVI of the
Montana Constitution, as amended by
Chapter 93, Laws of 1937, which
amendment was adopted at the general
election of November 8, 1938, grants
the power to the board of county commissioners to consolidate county offices. The section states in part:
"Provided, further, that in consolidating county offices, the board of
county commissioners shall, six (6)
months prior to the general election
held for electine: the aforesaid office,
make and enter an order, combining
any two (2) or more of the within
named offices, and shall cause the
said order to be published in a newspaper, published and circulated generally in said county, for a period of
six (6) weeks following the date of
entry of said order." (Emphasis'
mine.)
The emphasized portion of the above
Quotation indicates the consolidated offices would be filled at the next general
election and the order made by the
commissioners would not consolidate
the office until January of the year
following the general election.

