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:injustice have a potent influence in 
many cases. It is always assumed 
that the legislature aims to promote 
convenience, to enact only what is 
reasonable and just. Therefore, when 
.any suggested construction neces-. 
sarily involves a flagrant departure 
from this aim, it will not be adopted 
if any other is possible by which 
such pernicious consequences can be 
.avoided ... In such a matter as the 
construction of a statute if the ap
-parent logical construction of its 
language leads to results which it is 
impossible to believe that those who 
framed or those who passed the 
statute contemplated, and from which 
one's own judgment recoils, there is 
"in my opinion good reason for be
lieving that the construction which 
leads to such results cannot be the 
true construction of the statute ... 
A construction which must necessar
Oily occasion great public and private 
mischief must never be preferred to 
a construction which will occasion 
neither . . . Statutes will be con
strued in the most beneficial way 
which their language will permit to 
prevent absurdity. hardship or injus
tice; to favor public convenience, and 
to oppose all prejudice to public in
terests. (2 Lewis' Sutherland on 
Statutory Construction, 2d Ed., par. 
487 et seq.)" 

The possibility the legislature in
tended to extend burial benefits only 
to those veterans who received "hon
orable" discharges is repugnant to me. 
I cannot envision their desiring to omit 
from the benefits of the act the in
numerable veterans who received "cer
tificates of service," "certificates of 
'satisfactory service," discharges under 
·'honorable conditions," or those many 
thousands who were relieved, released, 
transferred or retired from active duty 
status in the armed services without 
receiving the technical honorable dis
charge. 

The legislative intention, as I view 
-it, was to extend burial benefits to all 
'Veterans who served their country 
worthily and left service under reput
".able circumstances. To say otherwise 
would be to create an absurdity and 
to foster an injustice. 

Likewise, I cannot force myself to 
the view the words "honorably dis
charged" will include those individuals 
who left the service under color of bad 

conduct or undesirable discharges. The 
common assumption, erroneous though 
it is, is that such persons were dishon-' 
orably discharged. While in truth and 
in fact bad-conduct and undesirable 
discharges are not technically dishon
orable, it requires a greater stretch of 
reason and language than I am willing 
to indulge to classify the recipients 
thereof as "honorably" discharged . 

I t is therefore my opinion the term 
"honorably discharged," as used in 
Chapter 25 of the Laws of 1945, em
braces all veterans who were dis
charged, relieved, released, transferred, 
or retired from active duty status with 
the military forces under reputable 
circumstances-to the exclusion of per
sons who were dishonorably discharged 
and persons who received bad-conduct 
or undesirable discharges. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

(Editors note: Above quotation from 
the Saturday Evening Post, is used with 
permission of the copyright owners.) 

Opinion No. 142. 

Proprty-Real Estate-Lands--Tax 
Deed Lands--Mineral Lands and 

Reservations. 

Held: Undivided interests in real es
tate are taxable to the separate 
owners of such interests. and 
such interests are subject to tax 
liens and may be sold for taxes. 
Mineral reservations or grants 
wherein there is a complete 
severance are taxable as an in
terest in -property, not on the 
mineral in place, but on tlle 
right to enter and to mine or 
explore for the same; and as 
such rights are taxable, they are 
subject to tax deed proceedings. 

Mr. Bert W. Kronmiller 
County Attorney 
Big Horn County 
Hardin, Montana 

Dear Mr. Kronmiller: 

April 3, 1946. 

You have requested an opinion of 
this office relative to the county's right 
to take tax title to undivided interests 
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in real estate, including undivided in
terests in undeveloped mineral reserva
tions and grants. Your statement of 
facts is substantially as follows: 

John Doe owns an undivided 7/22 
interest in and to a section of land 
located in Big Horn County, Mon
tana. Richard Roe owns the other 
undivided 15/22 interests. Several 
years ago John Doe conveyed his 
7/22 interest of the mineral rights 
to his land to Mary Roe. Big Horn 
County has been making separate 
assessments of the various interests 
to the respective owners. The taxes 
of John Doe, less the mineral rights 
conveyed, have been kept current, 
but the taxes of the other parties are 
delinquent, and their interests are 
now subject to tax proceedings. 

You do not state whether the lands 
involved were regularly homesteaded 
or whether they were purchased from 
the United States in the first place 
under mineral claims. However, I ani 
presuming the land was taken up under 
the general homestead provisions. 

Section 1997, Revised Codes of Mon
tana, 1935, states as follows: 

"All property in this state is sub
ject to taxation, except as provided 
in the next section." 

Section 1998, Revised Codes of Mon
tana, 1935, referred to in the foregoing 
section does not in any manner men
tion property here in question, and 
therefore is not pertinent. 

Section 1996, Revised Codes of Mon
tana, 1935, states in part as follows: 

"First-The term 'property' in
cludes moneys, credits, bonds, stocks. 
franchises, and all other matters and 
things, real, personal, and mixed, 
capable of private ownership ... 

"Second-The term 'real estate' 
includes: 

"I. The possession of, claim to, 
ownership of, or right to the pos
session of land. 

"2. All mines, minerals, and quar
ries in and under the land, subject 
to the provisions of section 2088 of 
this code ... " 

S.ection 2002, Revised Codes of Mon
tana, 1935, states in part as follows: 

"The assessor must, between the 
first Monday of March and the sec
ond Monday of July in each year, 
ascertain the names of all taxable 
inhabitants, and assess all property 
in his county subject to taxation ... 
and must assess such property to the 
persons by whom it was owned or 
claimed, or in whose possession or 
control it was at twelve o'clock M., 
of the first Monday of March next 
preceding . . ." 

In' the case of Northern Pacific 
Railway Co. v. Mjelde, 48 Mont. 287, 
137 Pac. 386, wherein the court was re
viewing the right of the county asses
sor to assess mineral reservations, the 
court stated at page 294: 

"That neither deed conveys the 
entire estate to the land described is 
apparent. That each carves out 
some interest which the grantor re
tains is not open to question, and 
that this interest is an estate in land 
must be conceded. The coal depos
its which underlie section 31 form a 
part of the real estate within the 
definition given in section 2501, Re
vised Codes, and the reservation of 
those deposits, with the right to 
mine, constitutes. an interest in real 
estate ... Section 2501. above, pro
vides that 'the term "real estate" in
c1udes: The possession of. claim to, 
ownership of, or right to, the posses
sion of land.' And this would be the 
rule independently of statute . . . 
Each reservation is property, and all 
property in this state is subject to 
taxation, except such as is exempt 
. . . Since these reserved rights do 
not fall within any of the classes of 
exempt property, they are subject to 
assessment for taxation, unless by 
some provision of the state Consti
tution they are relieved from the 
burden ... " 

The Supreme Court of Montana in 
the case of Rist v. Toole County, 
(Mont.) 159, Pac. (2d) 340,342, stated: 

"It is well settled that the title 
to mineral interests in land, includ
ing oil and gas interests, mav be 
segregated in whole or in part from 
the rest Of the fee-simple title (cit
ing cases) and that the separate 
fractional titles should be taxed 
separately to their several owners." 



OPINIONS OF THE ATTORNEY GENERAL 195 

See further in this respect Anaconda 
Copper Mining Company v. Ravalli 
County. et al.. 52 Mont. 422, 158 Pac. 
682. 

At page 1132, 61 Corpus Juris, you 
will find the following: 

"If land is liable to a tax. such 
land is liable to be sold for nonpay
ment of the tax ... n 

Eee also 61 Corpus Jris 1115. 

The authorities seem quite conclu
sive on the authority to tax the various 
undivided interests in realty, including 
the right to tax in connection with 
mineral rights if there has been a spe
cific grant or reservation, the same be
ing considered when severed from the 
surface as an interest in realty. The 
only question seems to be whether Sec
tion 3 of Article XII of our Constitu
tion prohibits the taxation of such in
terest due to such interest being what 
might be construed as mineral in 
place. The case of Northern Pacific 
Railway Company v. Mjelde, supra, in 
considering what was meant by the 
term "mines" as used in said Section 3 
of Article XII, said at page 301 of the 
Montana Reports: 

"The one predominant idea run
ning through the legislation was that 
consideration was given only to the 
active, open and working mining 
property whose development had 
proceeded past that point which 
marks the boundary between a min
ing claim and a mine." 

And again at page 304, the follow
ing language is used: 

"Our conclusion is that neither 
reservation involved in this contro
versy constitutes a mine within the 
meaning of that term as employed 
in section 3, Article XII, of the Con
stitution. but each is an interest in 
real estate. Land may be divided 
horizontally as well as vertically. 
That several estates in the same land 
may be owned by different parties is 
recognized generally. One may own 
the surface, another the growing 
timber, and a third the minerals un
derground, and each estate be sub
ject to. taxation. 

"It will not do to say that, because 
neither of these reservations produces 
revenue, it is not of any value. From 
the very act of making the reserva-

tion, the presumption arises that each 
interest has some appreciable value, 
or the reservation would not have 
been made. Taxation is the rule, 
exemption is the exception; and. if 
either of these rights in fact is value
less. the burden is upon the party, 
claiming to come within the excep
tion, to allege and prove the facts 
necessary to bring his property with
in the favored class. 

"The asserted right to tax these 
reservations rests entirely upon the 
fact that each constitutes an interest 
in real estate, and that neither is a 
mine or a mining claim within the 
meaning of section 3, Article XII, of 
our Constitution. 

" ... Section 2502 declares that 'all 
taxable property must be assessed at 
its full cash value.' The duties of 
the county assessor are prescribed ... 
The difficulty which may confront 
the assessor in determining the full 
cash value of a property interest of 
this character cannot operate as a 
factor in characterizing the interest 
itself ... " 

The Montana Supreme Court has 
further spoken in later cases involving 
the taxation of such interests. In the 
case of Hinz v. Musselshell County, et 
a!.. 82 Mont. 502, 512, 267 Pac. 1113, 
the court said: 

"The attempted assessment of the 
corporeal hereditament. the 'mineral 
rights,' amounted to an attempted as
sessment of the coal. or as it may be 
termed. the mineral deposit. This 
deposit as such cannot be taxed. The 
Constitution forbids. The incorporeal 
hereditament-the right to enter into 
the lands conveyed, to explore for 
minerals, and to extract the same 
where found. with the right to pur
chase so much of the surface as may 
be necessary-is subject to taxation; 
it is an interest in realty. This tax
able value to be deducted from the 
taxable value of the acreage. from 
the cash value of the land. omitting 
the deposit-the mineral content
from the estimate ... 

"In the years 1925. 1926 and 1927 
the assessor assessed for taxation the 
mineral rights and reservations to
gether. This he could not do law
fully. The legal and illegal items 
are inseparable and this renders the 
tax void." 
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. (See also Superior Coal Company 
v. Musselshell County, 98 Mont. 501, 
41 Pac. (2d) 14.) 

You do not state in your request 
whether these deeds reserved a right 
of access. However, it is my belief 
that, if they do not, the same wo~t1d 
be implied, and therefore the rulmg 
of the above decisions would be ap
plicable to this case. Therefore, the 
county could not levy the tax as upon 
the minerals in place, but may tax 
the interest valued on the right to entry 
and exploration, that being a real 
property interest. 

In view of our statutes and the de
cided cases, my opinion is as follows, 

1. Undivided interests in real es
tate are taxable to the separate own
ers of such interests, and such in
terests are subject to tax liens and 
may be sold for taxes. 

2. Mineral reservations or grants 
wherein there is a complete sever
ance are taxable as an interest in 
property, not on the mineral in pla.ce, 
but on the right to enter and to mme 
or explore for the same; and as s?ch 
rights are taxable, they are subject 
to tax deed proceedings. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 143. 

Surplus, Sinking and Interest Fund
Sinking and Interest Fund, Surplus
Fund Surplus-County Comissioners-

, Hospital. 

Held: A surplus in the sinking ~d 
interest fund cannot be used m 
the next ensuing fiscal year for 
the construction of a county hos
pital, for under the mandatory 
provision of the budget law, such 
surplus must be transferred to 
the general fund and thus be 
available as cash on hand with 
a reduction in the tax levy for 
such fund for the ensuing year 
and resulting relief to each tax
payer. 

Mr. Denzil R. Young 
County Attorney 
Fallon County 
Baker, Montana 

April 13, 1946. 

Dear Mr. Young: 

You advise me that there is a surplus 
in the sinking and interest fund which 
is much greater than the amount neces
sary to meet the installments due on 
principal and the interest due during 
the fiscal year. You state that the 
Board of County Commissioners de
sires to use the surplus to construct a 
county hospital and thus avoid incur
ring any bonded indebtedness. You 
ask my opinion concerning such a use 
of surplus funds. 

Our Supreme Court in Rogge v. 
Petroleum County, 107 Mont. 36, 80 
Pac. (2d) 380, condemned a tax levy 
which was in excess of the amount 
likely to be needed by the government. 
The court quoted the following with 
its approval: 

"I t is against the policy of the law 
to raise taxes faster than the money 
is likely to be needed by the govern
ment, and, in the absence of statu
tory authority, a tax cannot be levied 
for the sole purpose of accumulating 
funds in the public treasury, such as 
for remote or future contingencies 
that may never occur; nor can it be 
levied in excess of the amount re
quired for the purpose for which it 
is levied, with the intention of using 
the excess for another purpose." 

The foregoing is quoted only for the 
purpose of defining the policy con
cerning the levy of taxes and the crea
tion of a surplus. In Rogge v. Petro
leum County, supra, an attack was 
made by a taxpayer on the levy, but 
under the facts under consideration the 
excessive levy has been made, the taxes 
have been paid and the surplus is an 
accomplished fact. 

The use of the surplus under the 
present budget for constructing a hos
pital could not be done as there is no 
appropriation or provision in the bud
get for such an expenditure as Section 
4613.5, Revised Codes of Montana, 1935, 
provides in part: 

"Expenditures made, liabilities in
curred, or warrants issued, in excess 
of any of the budget detailed appro
priations as originally determined, 
or as thereafter revised by transfer, 
as herein provided, shall not be a 
liability of the county, but the offi
cial making or incurring of such ex
penditure or issuing such warrant 
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