
OPINIONS OF THE ATTORNEY GENERAL 185 

minerals in place; the county has no 
interest in the land nor in the minerals 
in place. 

When the county sells such tax deed 
lands on terms with such reservation, 
the purchaser acquires the equitable 
title to the lands and everything in 
and upon it, together with full pos
session thereof, so long as he fulfills 
his part of the contract. The county 
retains the bare legal title which must 
be conveyed upon the completion of 
the contract by the purchaser. (First 
National Bank of Galata v. Montana 
Emporium Co., 59 Mont. 584, 592; 197 
Pac. 994 .. ) 

The meaning of the word "royalty" 
or "royalty interest" has been before 
our Supreme Court many times. In 
the case of Rist v. Toole County 
(Mont.). 159 Pac. (2d) 340, 342, the 
court said: 

"This court long ago adopted the 
standard and universal definition of 
royalty. In Hinerman v. Baldwin, 
67 Mont. 417, 215 Pac. 1103, 1108, 
it said: 'The word has a very well 
understood and definite meaning in 
mining and oil operations. As thus 
used, it means a share of the pro
duce or profit paid to the owner of 
the property.''' 

Again the court said, at page 343: 

"'Royalty' is that part of oil and 
gas payable to the lessor by the 
lessee out of oil and gas produced. 
It is sometimes referred to as part 
of the compensation to the title 
owner for the privilege of exploring, 
developing and producing oil and 
gas from the tract." 

The court repeated the same defini
tion in Homestake Exploration Cor
poration v. Schoregge, 81 Mont. 604, 
264 Pac. 388, 391, and said: 

" ... The general rule is that: 
" 'Both petroleum and gas, as long 

as they remain in the ground, are a 
part of the realty. They belong to 
the owner of the land, and are a 
part of it as long as they are on it 
or in it, or subject to his control.' 
Gas Products Co. v. Rankin, 63 
Mont. 372, 207 Pac. 993 ... " 

In Rist v. Toole County, 159 Pac. 
(2d) 340, 343, the court said: 

"'The owner of the fee has the 
same title to the oil and gas in place 

which characterizes the ownership 
of solid minerals in like circum
stances, but by his lease, regardless 
of the form of the granting clause, 
he does not intend to convey the 
oil and gas in place or any interest 
therein .. .' .. 

It should be kept in mind that there 
is a vast difference between a royalty 
interest and a mineral deed as differ
entiated in the last mentioned decision. 

From the provisions of Section 2, 
Chapter 171, Laws of 1941, and from 
the foregoing decisions of our Supreme 
Court, it appears, and it is my opinion 
that such a royalty as is reserved by 
the county in the lands does not come 
into being until oil, gas and minerals 
or either of them are produced and 
saved from such lands, and is a per
sonal property interest; that the county 
may not lease or assign its royalty in
terest in such lands nor does the county 
have a leasable interest in such lands. 
Consequently my answer to each of 
your questions is in the negative. 

The grantee in such deeded lands is 
the owner of all oil, gas and minerals 
in place in said lands, and the vendee 
in such lands bought from the county 
on terms is the holder and owner of 
the equitable title of such lands, and 
the oil, gas and minerals in place in 
or on said lands so long as he fulfills 
his part of the contract, the county 
holding the bare legal title thereto 
until the terms of the contract are fully 
complied with. 

When the owner of lands which in
clude the oil, gas, and/or minerals, 
leases such lands, and when produc
tion is secured and saved from such 
lands, the county is entitled to the 6~ 
per cent rovalty interest in all oil, gas 
and minerals produced and saved from 
said lands. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 138. 

Taxation-Personal Property, Not a 
lien on Real Property-County Treas

urer-Assessor, County, duties of. 

Held: It is the duty of the county 
treasurer to determine and ex
tend the amount of tax due and 
payable on personal property 
discovered by the assessor at 
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times other· than the regular 
assessment period, the taxes 
upon which are not a lien upon 
real property, and to collect the 
same in the manner provided 
by statute. 

.l\I arch 31, 1946. 

Mr. John F. McGough 
County Attorney 
Jefferson County 
Boulder, Montana 

Dear Mr. McGough: 
I have your letter with your opinion 

attached thereto, relative to the Ques
tion of the duty of the county assessor 
and county treasurer in the assessment 
and collection of personal property 
taxes not 'secured by lien on realty 
when such personal property is subject 
to assessment at a time during the year 
other than the regular assessment 
period. I agree with your opinion. 

It appears from the statements in 
your letter that the duties of the 
assessor and treasurer with reference 
to assessment and collection of person
al property taxes during the regular 
assessment period, and such duties 
when personal property becomes sub
ject to taxation during any time of 
the year other than the regular assess
ment period have been questioned. 

From a study of the applicable stat
utes. it is very apparent that there is 
a difference as to the duties of these 
officers in the two situations mentioned. 
The duties of these officers with ref
erence to the regular assessment 
period. under the provisions of Chap
ter 167, Laws of 1943, were fully cov
pred by Opinion No. 47. Volume 21, 
Report and Official Ooinions of the 
A ttorney General. However, that 
ouinion would not be applicable to the 
situation where personal property 
comes into the state or county, or is 
found therein, before or after the regu
lar assessment period and may be re
moved from the countv to avoid as
sessment or payment of taxes. The 
latter sitt'at;on is I!overnpd by the pro
visions of Section ?'238. Revised Codes 
of Mont" 11'1 , 1935, as amended by 
Ch"ptnr Bo, J.aws of 1943. "nd Sec
t;"n 2239, Revispti Coties of Montana, 
19.1~ ~~ amended by Chapter 107, Laws 
of 1939. 

S('cti()n 2238, a o amended, supra, 
rnakps it thp dutv of the asses~or, upon 
discoverv of any personal property in 

the county, the taxes upon which are 
not in his opinion a lien upon real 
property sufficient to secure the pay
ment of such taxes, "to immediately, 
and in any event not more than five 
days thereafter, make a report to the 
treasurer, setting forth the nature, 
kind, description and character of such 
property, in such a definite manner 
that the treasurer can identify the same, 
and the amount and assessed valuation 
of such property, where the same is 
located, and the name and address of 
the owner, claimant, or other person 
in possession of the same , .. " 

S~ction 2239, as amended, supra, 
makes it the duty of the county treas
urer, upon receipt of the report of the 
assessor as provided in Section 2238, 
as amended, to immediately notify the 
person against whom the tax is as
sessed that the amount of such tax is 
due and payable, It then provides that 
the treasurer must col1ect the tax with
in thirty days, if not paid, by levy and 
sal e. This section then provides: 

"For the purpose of determining 
the taxes due, on such personal 
property, the treasurer must use the 
levy made during the previous year, 
if the levy for the current year has 
not yet been made," 
The procedure .lor the asseessment, 

levy and collection of taxes on such 
property as outlined in the foregoing 
statutes is clear. The duties of the 
county assessor and county treasurer 
in such case are likewise clear. The 
assessor must make a report to the 
treasurer showing the description, 
number, kind, location, ownership and 
the valuation of such property as made 
by him. The treasurer then must de
termine the amount of the tax, using 
tne levy for the previous year, in the 
event the current levy has not then 
been made, or otherwise the current 
levy, and extend such amount on the 
tax rolls of the county. 

It is therefore my opinion that it is 
the duty of the countv treasurer to 
determine and extend the amount of 
tax due and pavable on personal prop
erty discoverpd by the assessor, at 
times other than the regular assess
ment period, taxes upon which are not 
a lien upon real property, and to col
lect the same in the manner provided 
by statute. 

Sin~prplv vo',rs. 
R. V. BOTTOML Y. 
Attorney General 




