OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 136.
Schools and School Districts-Trustees,
School Districts-Election, SchoolNominations, School Trustees.
Held: In school districts of the first
class. where but one public
meeting is held, and only one
candidate be nominated for each
term to be filled. then and in
that event no election need be
held and the clerk of such district shall certify such facts to
the board of trustees of the district, acting as a board of canvassers who shall thereupon
certify the election of such persons to the county superintendent of schools.
March 16, 1946.
Mr. Horace J. Dwyer
County Attorney
Deer Lodge County
Anaconda, Montana
Dear Mr. Dwyer:
I am in receipt of a copy of the
opinion you rendered to Mr. G. A.
Peterson, Clerk of School District No.
10, Deer Lodge County, Anaconda,
Montana. As. I unders~and it, the facts
are as follows:
On February 18, 1946, the board of
education called a mass meeting in
the junior high school auditorium at
7 o'clock P. M. for the purpose of
nominating school trustees to fill
two vacancies. Five persons were
nominated; then
ballot was cast
and the two receiving the highest
number of votes were declared the
two nominees. You now inquire as
to whether all five names should
appear on the election ballot or just
the names of the two candidates
nominated.

a

Section 1 of Chapter 130. Laws of
1945, governs elections in districts of
the first class as to nominations and
conducting of elections. Said Section
1, insofar as the same is pertinent
here, reads as follows:
"In districts of the first class, no
person shall be voted for or elected
as trustee unless he has been nominated therefor at a bona-fide public
meeting. held in the district not
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more than sixty (60) days nor less
than forty (40) days before the day
of election, and at which at least
twenty (20) qualified electors were
present, and a chairman and secretary were elected, and a certificate of
such nomination, setting forth the
place where the meeting was held,
giving the names of the candidates
in full, and if there are different
terms to be filled, the term for which
such candidate was nominated, duly
certified by the chairman and secretary of such meeting, shall be filed
with the district clerk within 10
days after such public meeting . . .
In the event there be held only one
(1) such public meeting, and only
one (1) candidate be nominated for
each term to be filled then and in
that event no election .need be held
and the clerk of such district shall
certify such facts to the board of
trustees of the district, acting as a
board of canvassers who shall thereupon certify the election of such persons to the county superintendent of
schools."
As I understand the facts, the public meeting held on February 18th
was for the purpose of nominating two
candidates for the office of school
trustees for two terms to be· filled.
The names of five candidates were
placed in nomination. Thereupon the·
ballot was cast and the two persons
receiving the highest number of votes
were declared to be the nominees of
that particular public meetin~. Tn this
event, the names of the two nominees
for the two terms to be filled would
ordinarily go upon the election ballot.
However, inasmuch as there are but
two terms to be filled and but two
candidates nominated. and only one
public meeting held. there would be no
need of holding an plection. as the last
part of Section 1 of said Chapter 130,
supra. provides:
"In the event there be held only
one (1) such public meeting'. and
only one (1) candidat" be nominated
for each term to be filled then and
in that event no election need be
held and the clerk of such district
shall certify such facts to the board
of trustees of the district, acting as
a board of canvassf'rs who shall
thereupon certifv the election of
such oersons to th" county superintendent of schools."
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Therefore, it is my opinion that in
school districts of the first class, where
but one public meeting is held and
only one candidate be nominated for
each term to be filled (as in this instance), then and in that event no
election need be held and the clerk of
such district shall certify such facts to
the board of trustees of the district,
acting as a board of canvassers who
shall thereupon certify the election of
such persons to the county superintendent of schools.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 137.
Lands-Oil, Gas and Mineral RightsRoyalty and Interest-Interest and
Royalty-Tax Deed Lands-Rights,
Oil, Gas and Mineral.
Held: When the owner of lands which
include the oil, gas, and or
minerals, leases such lands and
when production is secured and
saved from such lands, the
county is entitled to the 6~ per
cent royalty interest in all oil,
·gas and minerals produced and
saved from said lands.
March 21, 1946.
Mr. Robert E. Purcell
County Attorney
Garfield County
Jordan, Montana
Dear Mr. Purcell:
You have asked for my opinion on
the following facts which you have
given to me:
Garfield County has sold tax deed
lands and issued deeds therefor. The
county has also sold tax deed lands
on contract, which contracts are still
in force as the purchasers have not
paid the purchase price in full as
yet. In the deeds issued by the
county for such lands, and in the
contracts now outstanding, the following reservation appears:
"There is hereby reserved to the
grantor, its successors and assigns,
a royalty interest of 6% per cent of
all oil, gas and minerals recovered
and saved from said land . . . "

The questions arise:
May the
county, by and through its board of
county commissioners, lease this 6%
per cent royalty? May it lease the
land bearing the royalty interest?
May it join in a lease of the land
with the purchaser thereof?
In answering your inquiry, it is well
to consider Chapter 63, Laws of 1937,
which reads as follows:
"The deed hereafter issued under
this or any other law of this state
shall convey to the grantee the absolute title to the lands described
therein as of the date of the expiration of the period for redemption,
free of all encumbrances and clear
of any and all claims of said defendants to said action except the lien
for taxes which may have attached
subsequent to the sale and the lien
of any special, local improvement,
irrigation and drainage assessments
levied against the property payable
after the execution of said deed, al1d
except when the land is owned by
the United States or this state, in
which case it is prima facie evidence
of the right of possession accrued as
of the date of expiration of such
period for redemption."
The foregoing describes the effect
of and the kind of a deed issued by
the county, with the exception that the
same is modified by the terms of Section 2, Chapter 171, Laws of 1941.
When a sale is made by the county
on terms, the purchaser and county
agree that, upon. full payment by the
purchaser, the county will execute and
deliver to him such a deed as modified by said Chapter 171.
It is further to be noted that Section 2, Chapter 171, Laws of 1941,
grants the authority to the board of
county commissioners to reserve to
the county not to exceed 6% per cent
royalty interest in the oil, gas, and
minerals produced and saved from said
land. When a deed has been issued
by the county with said reservation, all
the county has is an expectancy in oil,
gas and minerals to the extent of 6%
per cent royalty interest when oil, gas
and minerals or either of them are
produced and saved from such land.
This royalty interest is personal property and is not an interest in the land;
the purchaser from the county under
such deed owns all of the oil, gas and

