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tion 2 of which now appears as Sec
tion 2396.2, Revised Codes of Montana, 
1935, as amended by Chapter 74, Laws 
of 1945. This act provides: 

"All moneys of the state highway 
fund, including moneys arising from 
the license tax upon dealers in gaso

line and motor fuels, but excluding 
moneys being held in such fund' for 
refund or drawback purposes and 
expenses of collection and enforce
ment, shall be used and expended 
by the state highway commission in 
the construction, betterment, main
tenance, administration and engineer
ing on the federal highway system 
of highways in this state selected and 
designated under the provisions of 
the federal aid act, approved July 11, 
1916, and the federal highway act 
approved November 9, 1921, and all 
amendments thereto, and for the 
purpose of construction, reconstruc
tion, betterment, maintenance, ad
ministration and engineering of 
highways leading from each county 
seat in the state to said federal high
way system of federal aid roads 
where such county seat is not on said 
system, and for the purpose of con
struction, reconstruction, betterment, 
maintenance, administration and 
engineering of such other roads as 
have been or may be authorized by 
the laws of Montana ... " (Emphasis 
mine.) 

Under this law, expenditures from 
the highway fund or limited to three 
purposes, to-wit: (I) the federal aided 
system of highways under the Federal 
Aid Act of 1916 and the Federal High
way Act of 1921; (2) highways con
necting county seats with the federal 
aided system of highways; and (3) 
such other roads as are authorized by 
the laws of Montana. 

The Red Lodge-Cooke City high
way is not on the federal aid system 
of Montana. rather it is built by the 
National Park Service under authority 
of the Department of Interior without 
the expenditure of federal aid moneys 
or Montana moneys. It is not a con
nection between a county seat and a 
federal aid highway, nor is it a road 
authorized by the laws of Montana. 

Therefore. under the present require
ments of the law. it is my opinion that 
the Mnntana Hig-hwav Commission 
cannot legally expend m·oneys from the 

State Highway fund of Montana for 
construction, reconstruction, better
ment, maintenance, or at all, on the 
said Red Lodge-Cooke City highway. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 134. 

Lands-Occupiers of Land-Title, 
Lands-Soil Conservation District. 

Held: Any person, firm or corporation 
holding title or equitable title 
or any number so holding title 
to any of such lands lying with
in such district are "occupiers of 
land" and further, any persons, 
firms or corporations as such 
owners, lessees, renters or ten
ants who are in possession of 
any lands lying within such 
district organized under this 
act are • 'occupiers of land" 
within such definition. 

March 16, 1946. 

Mr. J. E. Norton, Chairman 
State Soil Conservation Committee 
Box a55 
Bozeman, Montana 

Dear Mr. Norton: 

You have requested my oplnton as 
to what constitutes a "land occupier" 
as used in subdivision 10 of Section 3, 
Chapter 72, Laws of 1939, designated 
as "The State Soil Conservation Dis
tricts Law." Said subdivision reads as 
follows: 

"'Land occupier' or 'occupier of 
land' includes any person, firm. or 
corporation who shall hold title to, 
or shall be in possession of, any 
lands lying within a district organ
ized under the provisions of this act, 
whether as owner, lesseee, renter, 
tenant or otherwise." 

This is a very broad and inclusive 
provision. It appears that it was the 
intention of the legislature to include 
all those persons holding any title to, 
and all those persons occupying any 
of the land in such a district. 

The legislature, in enacting the fore
g-oing subsection, made no distinction 
between a "land occupier" and an 

cu1046
Text Box

cu1046
Text Box



182 OPINIONS OF THE ATTORNEY GENERAL 

"occupier of land." It further gives 
the definition of such as (1) any per
son, firm or corporation who shall hold 
title to any land in such a district; or 
(2) any person who shall be in pos
session of any lands lying within a 
district organized under the provisions 
of this act. The law makes no dif
ference whether such person is an 
owner, a lessee, a renter, a tenant or 
otherwise in possession of land with
in the district. Land may be owned 
by title in this state: 

(I) Individually by a person or 
corporation; 

(2) In common, by man and wife, 
or by any number of individuals; 

(3) In joint tenancy; 
. (4) Those holding under contract 
for deed, having the equitable title. 

All of these would be "occupiers of 
land" under the above statutory defi
nition. 

The second class of "occupiers of 
land" under said statutory definition 
would be any person, firm or corpora
tion leasing, renting or tenanting, or 
otherwise in possession of any such 
land lying within the district. 

Therefore, under this legislative act, 
it is apparent, and it is my opinion 
that any person, firm or corporation 
holding title or equitable title or any 
number so holding title to any of such 
lands lying within such district, are 
"occupiers of land" and further any 
persons, firms or corporations as such 
owners, lessees. renters or tenants who 
are in possession of any lands lying 
within such district organized under 
this act are "occupiers of land" within 
such definition. 

Sincerely yours, 

R. V. BOTTOML Y. 
Attorney General 

Opinion No. 135. 

Schools and School Districts-High 
Schools-Bonds, High School. 

Held: A high school district which 
was heretofore created under the 
provisions of Sections 1301.J to 
1301.6, Revised Codes of Mon
tana, 1935, as amended, has the 
power and authority to issue 
bonds for construction purposes. 

Mr. D. W. Doyle 
County Attorney 
Pondera County 
Conrad, Montana. 

Dear Mr. Doyle: 

March 16, 1946. 

You have requested my opinion con
cerning the following facts: 

Pondera County has been divided 
into high school districts under the 
provisions of Section 1301.1 to 
1301.6, Revised Codes of Montana, 
1935, as amended; School District 
No, 10, previous to the decision 
maintained a district high school, 
and the high school district of which 
district No. 10 is a part proposes to 
issue bonds. 

In your request for an opinion you 
called attention to Opinion No.6, Vol
ume 21, Report and Official Opinions 
of the Attorney General, which held 
that Section 1301.1 to 1301.6, Revised 
Codes of Montana, 1935, were enacted 
as Chapter 47 of Ex. Laws of 1933, 
and that the act was passed as an emer
gency measure. The facts under con
sideration in the above opinion differ 
from those presented here in that it 
was there prqposed to create high 
school districts. Your county has al
ready been divided into high school 
districts and the districts once created 
continue to exist under the statute with 
the powers granted to them at the time 
of their creation. 

Chapter 47 was enacted for the pur
pose of aiding a building program and 
to take advantage of federal aid. The 
districts created were given the power 
to incur indebtedness and there was no 
limit to the time for the exercise of 
this power. Indebtedness by the issu
ance of bonds may still be incurred 
by the district. 

It is therefore my opinion that a 
high school district which was hereto
fore created under the provisions of 
Sections 1301.1 to 1301.6, Revised 
Codes of Montana. 1935, as amended, 
has the power and authority to issue 
bonds for construction purposes. 

Sincerely yours, 

R. V. BOTTOML Y, 
Attorney General 
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