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OPINIONS OF THE ATTORNEY GENERAL

nored •••"
In 56 Corpus Juris 334 it is stated:
"A board of education, or of directors, trustees, or the like, of a
- school district or other local school
organization can exercise its powers
in no other mode than that prescribed or authorized by statute ... n
The foregoing authorities make it
the duty of the boards to conform to
the statutory procedure, which obviously was not done.
In McNair v. School District No. I,
87 Mont. 423, 288 Pac. 188, our Supreme Court said:
"The board of trustees, therefore,
constitutes the board of directors
and managing officers of the corporation, and may exercise only
those powers expressly conferred
upon them by statute and such as
are necessarily implied -in the exercise of those expressly conferred.
The statute granting power must be
regarded both as a grant and a limitation upon the powers of the
board."
A school board must act in conformity with the statute granting the
power which in this instance was not
done. Since the legislature has prescribed a specific and mandatory procedure to be foHowed, that procedureand no other-wi11 meet the legislature's requirements.
It is therefore my opinion that, at
a joint meeting of a board of trustees
of a county high school and a district
high school which acts upon the question of the employment of a district
superintendent and county high school
principal, the board of trustees of the
county high school shaH have the
number of votes at said meeting equal
to the number of votes of the board
of trustees of the school district; and
in the event all the members of the
board of trustees of the county high
school are permitted to vote, then said
meeting and the action taken thereat is
of no effect and not in conformity with
Section 1262.61, Revised Codes of Montana, 1935.
Sincerely yours,

R. V. BOTTOML Y,
Attorney General

Opinion No. 133.
Montana Highway Department-Highway Department-State Highway,
Funds-Funds, State Highway.
Held: Under the present requireJt1ents
of the law. the Montana Highway Commission cannot legally
expend moneys from the state
highway fund of Montana for
construction, reconst r u c t ion,
betterment, maintenance, or at
all, on the Red Lodge-Cooke
City highway.
March 13, 1946.
Mr. Howard W. Holmes
Chief Engineer
Montana Highway Department
Helena, Montana
Dear Mr. Holmes:
You have submitted the question of
whether the Montana Highway Department can legally expend moneys
from state highway funds on the highway from Red Lodge in Carbon
County, southwest to the MontanaWyoming- border. The facts in this
case disclose that this highway, known
as the Red Lodge-Cooke City Highway, was completed in 1934 by the Department of Interior through the National Park Service under a special act
of Congress (46 Stat. 1053, 16 U. S.
C. A. 8 A-C) and without aid from
the Montana Highway Department or
the Public Roads Administration. It
is to be remembered that the National
Park Service is under the authority of
the Department of the Interior and
that the Public Roads Administration
is under the Department of Agriculture. (42 'Stat. 216, 23 U. S. C. A. 19
and 20.)
Section 1791, Revised Codes of
Montana, 1935, provides that the Federal, Aid Road Act of July 11. 1916,
is assented to by the State of Montana, and authorizes the State Highway Commission "to enter into all
contracts and agreements with the
United States government or any officer, department or bureau thereof,
relative to the construction or maintenance of highways in the State of Montana." This law was enacted as Section 9, Chapter 10. Ex. L. 1921.
However, in 1927 the legislature enacted Chapter 18. Laws of 1927, Sec-
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tion 2 of which now appears as Section 2396.2, Revised Codes of Montana,
1935, as amended by Chapter 74, Laws
of 1945. This act provides:
"All moneys of the state highway
fund, including moneys arising from
the license tax upon dealers in gasoline and motor fuels, but excluding
moneys being held in such fund' for
refund or drawback purposes and
expenses of collection and enforcement, shall be used and expended
by the state highway commission in
the construction, betterment, maintenance, administration and engineering on the federal highway system
of highways in this state selected and
designated under the provisions of
the federal aid act, approved July 11,
1916, and the federal highway act
approved November 9, 1921, and all
amendments thereto, and for the
purpose of construction, reconstruction, betterment, maintenance, administration and engineering of
highways leading from each county
seat in the state to said federal highway system of federal aid roads
where such county seat is not on said
system, and for the purpose of construction, reconstruction, betterment,
maintenance, administration and
engineering of such other roads as
have been or may be authorized by
the laws of Montana ..." (Emphasis
mine.)
Under this law, expenditures from
the highway fund or limited to three
purposes, to-wit: (I) the federal aided
system of highways under the Federal
Aid Act of 1916 and the Federal Highway Act of 1921; (2) highways connecting county seats with the federal
aided system of highways; and (3)
such other roads as are authorized by
the laws of Montana.
The Red Lodge-Cooke City highway is not on the federal aid system
of Montana. rather it is built by the
National Park Service under authority
of the Department of Interior without
the expenditure of federal aid moneys
or Montana moneys. It is not a connection between a county seat and a
federal aid highway, nor is it a road
authorized by the laws of Montana.
Therefore. under the present requirements of the law. it is my opinion that
the Mnntana Hig-hwav Commission
cannot legally expend m·oneys from the
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State Highway fund of Montana for
construction, reconstruction, betterment, maintenance, or at all, on the
said Red Lodge-Cooke City highway.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 134.
Lands-Occupiers of Land-Title,
Lands-Soil Conservation District.
Held: Any person, firm or corporation
holding title or equitable title
or any number so holding title
to any of such lands lying within such district are "occupiers of
land" and further, any persons,
firms or corporations as such
owners, lessees, renters or tenants who are in possession of
any lands lying within such
district organized under this
act are • 'occupiers of land"
within such definition.
March 16, 1946.
Mr. J. E. Norton, Chairman
State Soil Conservation Committee
Box a55
Bozeman, Montana
Dear Mr. Norton:
You have requested my oplnton as
to what constitutes a "land occupier"
as used in subdivision 10 of Section 3,
Chapter 72, Laws of 1939, designated
as "The State Soil Conservation Districts Law." Said subdivision reads as
follows:
"'Land occupier' or 'occupier of
land' includes any person, firm. or
corporation who shall hold title to,
or shall be in possession of, any
lands lying within a district organized under the provisions of this act,
whether as owner, lesseee, renter,
tenant or otherwise."
This is a very broad and inclusive
provision. It appears that it was the
intention of the legislature to include
all those persons holding any title to,
and all those persons occupying any
of the land in such a district.
The legislature, in enacting the foreg-oing subsection, made no distinction
between a "land occupier" and an

