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of Sections 1024 and 1035, Revised 
Codes of Montana, 1935, as amended. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 131. 

Schools a.lld School Districts-Elec
tions, School Districts-Trustees, 
School Districts-Nomination, of 

Trustees. 

Held: A public meeting at which can
didates for the office of school 
trustee of a first class school 
district are nominated must be 
held forty full days before the 
date of the election, and as held 
in the above case, the day of 
the meeting and the day of the 
election must be excluded from 
the computation of the forty
day period. 

Mr. Horace J. Dwyer 
County Attorney 
Deer Lodge County 
Anaconda, Montana 

Dear Mr. Dwyer: 

March 5, 1946. 

You have submitted the following 
for my consideration: 

The Clerk of School District No. 
10, Deer Lodge County, Montana, 
has advised you that a group of 
fifty-seven electors held a meeting 
on Monday night, February 25, 1946. 
He stated that no notice was pub
lished or extended to the public to 
attend said meeting, but, on the other 
hand, an invitation or request was 
extended by telephone to the said 
electors that attended said meeting. 
The purpose of the meeting was to 
nominate two nominees to run for 
trustees of the school district. Did 
that constitute a "bona fide· public 
mp.eting" in accord with Section 
990, Revised Codes of Montana, 1935. 
as am~nded by ChaPter 205, Laws 
of 1943, at page 399? 

Section 990, Revised Codes of Mon
tan:!. 1935. ~s amend~d by Chapter 205, 
Laws of 1943, provides in part: 

"T n districts of the first class. no 
nerson shall be voted for or elected 
as trustees unless he has heen nomi-

nated therefor at a bona fide public 
meeting, held in the district not more 
than sixty (60) days nor less than 
forty (40) days before the day of 
election, and at which at least twenty 
(20) qualified electors were pres
ent ... " 

The meeting in question was held 
on February 25th and the election is 
to be held April 6th. (Section 987, 
Revised Codes of Montana, 1935.) The 
meeting was held more than the forty 
days before the election if the day of 
the election is counted as one of forty 
days. However, if the day of elec
tion is excluded from the computation, 
the meeting was held on the fortieth 
dav hefore the election and the statute 
pr<">vides the meeting should be held 
not "Iess than forty (40) days before 
the election." 

Our Supreme Court in State v. 
Mountjoy, 82 Mont. 594. 268 Pac. 558, 
considered a statute which required 
that petitions for nominations be filed 
"not less than forty days before the 
date of the primary nominating elec
tion." The court said in construing 
the provision: 

"The language of the statute is ex
clusive, and Section 10707, Revised 
Codes of 1921, providing that 'the 
time in which any act provided by 
law is to be done is computed by 
excluding the first day and including 
the last,' etc., relied upon by the 
learned counsel appearing in support 
of the secretary of state's position is 
without application. (State ex reI 
St. G~orge v. Justice Court, 80 Mont. 
53. 257 Pac. 1034.) As the act here 
required must be done at least forty 
days before the date of the primary 
~Iection, which is July 17 this year, 
it is manifest that July 17 cannot 
"e included in computation of the 
forty-day period. The statute says it 
must be prior to the date of elec
tion, .Tnly 17, and forty days before 
.T uly 17 would be June 6, as futl 
<lavs are required and the date of 
filing- mllst be excluded from com
putation." 

The above Quoted case is consclusive 
"f the meaning of the language used 
in Section 990. as amended. 

Tt is therefore my opinion that a 
publi~ meeting- at which candidates for 
the office of school trustee of a first 
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class school district are nominated 
must be held forty full days before 
the date of the election, and as held 
in the above case, the day of the meet
ing and the day of the election must 
be excluded from the computation of 
the forty-day period. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 132. 

Schools and School Districts-Board 
of School Trustees-Elections, School 
-Superintendent of Schools. ,Election 
of- Principal of High Schools, Election 

of-County School Districts. 

Held: At a joint meeting of a board 
of trustees of a county high 
school and a district high school 
which acts upon the question of 
the employment of a district 
superintendent and county high 
school principal. the board of 
trustees of the county high 
school shall have the number of 
votes at said meeting equal to 
the number of votes of the 
board of trustees of the school 
district. 

Mr. Seth G. Manning 
County Attorney 
Wibaux County 
Wibaux, Montana 

Dear Mr. Manning: 

March 6. 1946. 

You requested my opllllOn concern
ing the following facts: 

The seven trustees of the Wibaux 
County High School met with' the 
five trustees of the School District 
No.6 as a joint board on the 16th 
day of January, 1946. The county 
superintendent of schools was also 
in attendance at the meeting. 1\11 
of the trustees present voted on the 
question of rehiring the incumbent 
of the combined office of superin
tendent of school district No.6 and 
principal of the county high schoo!' 
The vote cast was nine votes not 
to rehire and three votes to rehire 
the present incumbent. The chair
man of the board gave notice to the 

incumbent that his contract would 
not be renewed. You asked what 
the effect is of the action taken. 

Section 1262.61, Revised Codes of 
'Montana, 1935, provides for the organi
zation of a joint meeting of the two 
boards and states in part as follows:' 

.. F or the purpose of voting upon 
any question relative to the employ
ment of a district superintendent and 
county high school principal, or to 
the employment of joint teachers, or 
of determining any question of joint 
administrative policy, or of appor
tioning any item of joint expense, 
the board of trustees of the school 
district and the board of trustees of 
the county high school shall each be 
entitled to the same number of votes 
at any meeting of the joint board. 
To this end the board of trustees of 
the county high school shall choose 
a number of its members equal to 
the number of members of the school 

district which comprise its board. 
The county superintendent of schools 
shall not be one of the trustees so 
selected by the county high school 
board. The names of the trustees, 
so chosen by the county high school 
board, shall be given to the secre
tary of the joint board as the desig
nated representatives of the board of 
trustees of the county high school 
who are entitled to vote at all meet
ings of the joint board." (Empha
sis mine.) 

It is to be noted in the foregoing 
quoted provision of our law the Board 
of Trustees of the County High School 
shall have the same number of votes 
as the Board of Trustees of the School 
District. In this case it would mean 
the Board of Trustees of the County 
High School would have five votes. 
From the facts you gave me it is ap
parent all of the trustees of the County 
High School voted at the meeting 
and thus violated the above section of 
our code. 

In 14 American Jurisprudence 323 
the text states: 

"If the statute requires a particu
lar procedure in elections of admin
istrative officers by a school board, 
it must be strictlv adhered to. and 
the mere unanimity of the choice 
will,not validate an election in which 
the statutory requirements were ig-

cu1046
Text Box

cu1046
Text Box




