
OPINIONS OF THE ATTORNEY GENERAL 175 

cattle are conveyed by the owner in 
his own truck to a ranch in the next 
adjoining county which is neither 
owned nor controlled by the owner 
of the livestock so moved? 

Section 1 of Chapter 176, Laws of 
1945 begins: 

"Except as in this act otherwise 
provided, it shall be unlawful to re
move or cause to be removed from 
any county in this state any cow, ox, 
bull, stag, calf, steer, heifer, horse, 
mule, mare, colt, foal or filly, by 
means of any railroad car, motor 
vehicle, trailer, horse-drawn vehicle, 
boat or in any manner whatsoever 
unless such animal shall have been 
inspected for brands by a state stock 
inspector or deputy state stock in
spector and certificate of such in
spection shall have been issued in 
connection with and for the purpose 
of such tarnsportation or removal as 
in this act provided ... " (Empha
sis mine.) 

Subdivision (c) of the last paragraph 
of Section 1 contains the only excep
tion which could conceivably apply to 
the factual situation you present: 

"The provisions of section 1 of 
this act shall not apply, ... (c) to 
any cow, ox, bull, stag, calf. steer. 
heifer, horse, mule, mare, colt, foal 
or filly when driven on the hoof and 
not moved by means of any motor 
vehicle, trailer, horse-drawn vehicle, 
railroad car or boat, by the owner 
from one county to the next adjoin
ing county within the State of Mon
tana on to land owned or controlled 
by the owner of livestock so moved 
for the purpose of pasturing, feeding 
or changing the range thereof " 
(Emphasis mine.) 

The legislative expression is clear 
and unambiguous. Clearly the legis
lative assembly intended all animals 
moved by means of motor vehicle must 
be inspected by a state stock inspector 
or a deputy state stock inspector be
fore removal from any county. In the 
situation you present removal of the 
animals is to be by the owner in his 
own truck. In addition, your factnal 
situation contemplates removal of the 
animals to the next adjoining county 
on to land which is now owned or con
trolled bv the owner of the livestock 
so moved. Again the legislative intent 

is clear-to avoid inspection the ani
mals must not only be driven on the 
hoof from one county to the next ad
joining county, but they must be 
driven "on to land owned or controlled 
by the owner of livestock so moved 
for the purpose of pasturing, feed
ing ... " 

It is beyond my power to alter or 
render ineffective the clearly expressed 
intention of the legislature. It is the 
duty of the legislative assembly to 
change the law if the people will it. 

I therefore agree with your opinion: 
Chapter 176, Laws of 1945, requires 
the inspection of cattle before removal 
from one county to the next adjoining 
county-for the purpose of feeding and 
fattening-when such cattle are con
veyed by the owner in his own truck 
to a ranch in the next adjoining county 
which is neither owned nor controlled 
by the owner of the livestock so moved. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 129. 

Indians, Ward-Ward Indians-Relief, 
General-General Relief-Poor Fund. 

Held: Ward Indians who qualify 
under the Public WeHare Ad 
are entitled to general relief 
grants from county poor funds. 
Grants of general relief to ward 
Indians are payable from county 
poor funds and such grants are 
not reimbursable to the county 
from state funds. 

February 25, 1946. 

Mr. Bert W.Kronmiller 
County Attorney 
Big Horn County 
Hardin, Montana 

Dear Mr. Kronmiller: 

Your letter of February 8th has been 
received in which you request an opin
ion as to whether a ward Indian is en
titled to general relief payable from 
the county poor fund. 

Subdivision (h) of Section VII, part 
1. of Chapter 82, Laws of 1937, pro
vides: 

"Act as the agent of the federal 
government in public welfare matters 
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of mutual concern in conformity with 
this act and the federal social secur
ity act, and in the administration of 
any federal funds granted to the 
state to aid in the purposes and func
tions of the state department. If 
grants from the federal government 
are contingent upon state funds for 
the provisions to assistance to In
dians, all Indians qualified for assist
ance hereunder to which the federal 
government contributes, and who are 
enrolled on an Indian reservation in 
the State of Montana, or who are 
of Indian blood and have resided in 
the State of Montana for five years 
during the nine years immediately 
preceding application and have re
sided within the State of Montana 
continuously for one year immediate
ly preceding application or have not 
received their patent in fee to any 
tribal allotment shall be allowed as
sistance hereunder in the county in 
which he resides, but for assistance 
paid to him the state fund shall not 
be reimbursed by the county." 

This statute was construed by our 
Supreme Court as above quoted in the 
case of State ex reI. Williams v. Kamp, 
106 Mont. 444, 78 Pac. (2d) 585, de
cided April 7, 1938. The court there 
held that although a ward Indian was 
entitled to general relief, the payments 
thereof were payable only from state 
funds and that the county was not re
Quired to reimburse the state fund for 
such expenditures. The legislature in 
1939 amended the above Quoted statute. 
By this amendment, Chapter 129, Sec
tion III, Laws of 1939, the first sen
tence of the subsection was left intact 
and in lieu of the remaining portion 
the following was enacted: 

"The counties shall not be required 
to reimburse the state department 
any portion of old-age assistance, aid 
to needy dependent children or aid 
to needy blind paid to ward Indians. 
A ward Indian is hereby defined as 
an Indian who is living on an T ndian 
reservation set aside for tribal use. 
or is a member of a tribe .or nation 
accorded certain rights and privi
leges by treaty or by federal statutes. 
Tf and when the federal social se

. r.uritv act is amended to define a 
'ward Indian', such definition shall 
snpersede the foregoing definition." 

Tt will be observed that in the old 
act which was construed by the Su-

preme Court for assistance paid to him 
(ward Indian) the state fund shall not 
be reimbursed by the county. 

The new act provides that counties 
shall not be required to reimburse the 
State Department any portion of (1) 
old age assistance, (2) aid to depend
ent children, and (3) aid to needy 
blind, paid to ward Indians. The old 
act used the word "assistance" and 
specified no particular form of assist
ance. 

In Chapter 82, Laws of 1937, the 
various types of assistance are classi
fied as (1) general relief (part II); (2) 
old age assistance (part III); (3) aid 
to needy dependent children (part IV); 
(4) aid to needy blind (part V). 

Four categories of assistance are 
specified in the original public welfare 
act. The section under consideration 
as indicated in 1937 referred to assist
ance. The Supreme Court in the case 
above cited held that the use of the 
word "assistance" there referred to all 
forms of assistance, including general 
relief. 

By the amendment of 1939 the act 
referred only to the last three forms 
of assistance, as enumerated above, 
declaring that the state department 
was not to be reimbursed for those 
forms of assistance. The act is silent 
as to assistance in the form of general 
relief. It is noteworthy that this 
amendment was so written after the' 
decision of the Supreme Court in the 
case of State ex rei Williams v. Kamp, 
supra. 

Section 5 of Article X of the State 
Constitution provides: 

"The several counties of the state 
shall provide as may be prescribed 
by law for those inhabitants, who, 
by reason of age, infirmity or mis
fortune. may have claims upon the 
sympathy and aids of society." 

This section places the primary duty 
of taking care of the infirm and un
fortunate upon the counties, but the 
state may assist the counties in per
forming this obligation. (State ex rei 
Wilson v. Weir, 106 Mont. 526, 79 
Pac. (2d) 305: State ex rei Normile v. 
Cooney, 100 Mont. 391, 47 Pac. (2d) 
637; Mills v. State Board of Equaliza
tion. 97 Mont. 13, 33 Pac. (2d) 933.) 

Under the act of 1937 the state as
sumed the duty of expending its funds 
in payment of the obligation to afford 
ward Indians general reli~f. After the 
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amendment of 1939 there was no 
longer any assumption of this obliga
tion on the part of the state and ac
cordingly the state is no longer obli
gated by law to discharge the obliga
tion of affording ward Indians general 
relief. 

The primary obligation of caring for 
ward Indians is placed upon the Bu
reau of Indian Affairs (29 USCA 13) 
under the supervision of the Secretary 
of Interior, but these federal agencies 
can only expend such money for this 
purpose as Congress may from time 
to time appropriate. 

As was observed by our Supreme 
Court in the case of State ex rei Wil
liams v. Kamp, supra: 

"It was natural to suppose that 
the federal government would pro
vide for these ward Indians, if any, 
in need of relief." 

These Indians are citizens of the 
United States (State ex rei Williams v. 
Kamp, supra) and if they are inhabi
tants of a county of Montana and the 
feneral government has failed to take 
care of its wards, then it becomes the 
duty of the county to relieve them in 
their distress, unless the state by sub
sequent legislation undertakes that 
obligation. This is a matter entirely 
in the province of the legislature, and 
my answer to your question is there
fore in the affirmative. 

Sincerelv yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 130. 

Schools and School Districts-Joint 
School Districts-Consolidation of 

School Districts. 

Held: School district may be consoli
dated with an existing joint 
school district only by the cre
ation of a new joint school dis
trict in compJia:1ce with the pro
visions of Sections 1024 and 
1035, Revised Codes of Mon
tana, 1935, as amended. 

Mr. W. L. Hyde 
County Attorney 
Mineral County 
Superior. Montana 

February 26, 1946. 

Dear Mr. Hyde: 

You have requested my opinion con
cerning the consolidation of a joint 
school district with two school dis
tricts. You advise me that two school 
districts in Missoula County are ad
jacent to a joint school district and 
that you would like to know what 
procedure to follow. 

Section 1034, Revised Codes of Mon
tana, 1935, as amended by Chapter 201, 
Laws of 1943, provides for the consoli
dation of school districts. The sec
tion provides in part: 

, '''Two or more adjacent school dis
tricts lying in one county may be 
consolidated ... " 

The above quoted precludes the pos
sibility of proceeding under Section 
1034, as amended, as the joint school 
district of necessity lies in two coun-
ties. , 

Section 1035, Revised Codes of Mon
tana, 1935, provides for the cl'eation of· 
joint school districts, but is not com
plete in itself insofar as it does not set 
out the procedure to be followed. How~ 
ever, it declares joint districts "may 
be formed in the same manner as other 
new districts." 

The case of State v. Lensman, 108 
Mont. 118, 88 Pac. (2d) 63, considered 
the method of creating a joint school 
district and held that Sections 1024 
and 1035, Revised Codes of Montana, 
1935, were the applicable statutes. It 
should be noted that the above case 
involved the creation of a new joint 
district from a portion of an old joint 
district and is therefore an analogous 
situation to the one presented here. 

Section 1024, Revised Codes of Mon
tana, 1935, as amended by Chapter 61, 
Laws of 1943, defines the procedure 
to be followed as does Opinion No. 
396, Volume 19, Report and Official 
Opinions of the Attorney General. 
Reference is made to Opinion No. 396 
for the discussion of the problem which 
Bhould be helpful. As you will note, 
Section 1023, Revised Codes of Mon
tana, 1935, precludes the creation of a 
new district between March 1 and July 
1 of any calendar year. 

It is therefore my opinion that school 
districts may be consolidated with an 
existing joint school district only by 
the creation of a new ioint school dis
trict in compliance wit'h the provisions 

cu1046
Text Box

cu1046
Text Box




