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ance company or by any other insur­
ance company legally authorized to 
write fire insurance. It therefore 
follows a casualty company which may 
legally write the fire coverage on 
automobiles as an incident to the gen­
eral casualty coverage must pay the 
license tax provided by Section 6112, 
and the auditor must distribute that 
portion of the license tax collected on 
the premium received by such casualty 
company from the fire coverage as 
directed by Section 5127. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 123. 

Offices and Officers--County Officers 
County Auditor-Board of County 
Commissioners-Compensation­

Salary. 

Held: 1. The office of county audi-
tor was not abolished by enact­
ment of Chapter 150, Laws of 
1945. 

2. Since no compensation is 
now provided by general or 
special law for the county audi­
tor, the board of county com­
missioners has jurisdiction and 
power-under such limitations 
and restrictions as are pre­
scribed by law-to fix the com­
pensation of the county auditor 
and to provide for the payment 
of such compensation. 

February 15, 1946. 

Mr. H. R. Eickemeyer 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Eickemeyer: 

You have inquired whether Chapter 
150, Laws of 1945, abolishes the office 
of county auditor and, if it does not, 
how the county auditor is to be com­
pensated for his services. 

Chapter 150, Laws of 1945, relates 
to the salaries of certain county offi­
cers and sets forth. the procedure fix­
ing and determining the salaries of 
county attorneys, sheriffs, assessors, 
clerks. treasurers. clerks of court, and 
superintendents of schools. One of the 

sections specifically repealed by Chap­
ter 150 is Section 4867, Revised Codes 
of Montana, 1935, which provided the 
annual compensation of certain county 
officers including county auditors in 
counties of the first, second, third, and 
fourth class. Hence there can be no 
doubt the salary provisions contained 
in Section 4867 relating to county audi­
tors were repealed by Chapter 150. 

But does the omission from Chapter 
150 of salary provisions for county 
auditor abolish that office? 

I think not. The office of county 
auditor is established by and the duties 
therec.f are enumerated in Sections 
4824 through 4834, Revised Codes of 
Montana, 1935. Those sections have 
not been specifically repealed by our 
legislative assembly. It is elementary 
that repeals by implication are not fa-

. vored by the courts. (State ex rei 
Dunn v. Ayers, 112 Mont. 120, 127, 113 
Pac. (2d) 785, and many others). No­
where in Chapter 150, Laws of 1945 
is the' office of county auditor eve~ 
mentioned. To say Chapter 150 effected 
repeal of eleven sections of the Mon­
tana Code which establish and set 
forth the duties of the office 6f county 
auditor would be absurd. Therefore I 
agree with your conclusion the office 
of county auditor is not abolished by 
reason of the legislature's failure to in­
clude in the provisions of Chapter 150 
procedure for determining the county 
auditor's salary. 

How then is the county auditor's 
salary to be determined? 

Section 4465.17, Revised Codes of 
Montana, 1935, provides: 

"The board of county commission­
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To fix the 
compensation of all county officers 
not otherwise in this code or by 
general or special law fixed. and 
provide for the payment of the 
same." 

Since Chapter 150. Laws of 1945. 
repealed Section 4867, Revised Codes 
of Montana, 1935, which fixed the 
salaries of county auditors, the county 
auditor is now an officer whose com­
pensation is "not otherwise in this 
code or by general or special law 
fixed." 

I therefore agree with your conclu­
sions: 
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(1) The office of county auditor 
was not abolished by enactment of 
Chapter 150, Laws of 1945. 

(2) Since no compensation is now 
provided by general or special law for 
the county auditor, the board of county 
commissioners has jurisdiction and 
power-under such limitations and re­
strictions as are prescribed by law­
to fix the compensation of the county 
auditor, budget for the same and to 
provide for the payment of such com­
pensation. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 124. 

Cities and Towns-Incorporated Cities 
and Towns--County Commissioners­
License Tax-Tax, License, Liquor-

Liquor License Tax. 

Held: The board of county commis­
sioners has no authority to re­
fund any unusued portion of a 
license tax that was legally and 
properly collected. 

February IS, 1946. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You have requested my opinion on 
the following: 

Drummond, Montana, was incor­
porated into a town on August 14, 
1945, and prior to that time. the 
county had assessed the retail liquor 
license tax as provided for in Chap­
ter 84. Laws of 1937. You ask if 
it is necessary for the county to re­
fund the unearned portion of said 
license tax in view of the incorpora­
tion of said city. 

Chapter 84. Taws of 1937, provides 
the city council of any incorporated 
town or city. or the county commis­
sioners outside of any incorporated 
town or city may issue licenses to per­
sons to whom the board license has 
been issued under the provisions of 
the act. and licenses so isused may not 
exceed a sum equal to fifty per cent 

of the license fee collected by the board 
from such licensee under the act. 

Opinion No. 467, Volume 19, Report 
and Official Opinions of the Attorney 
General, held: 

"Where license taxes have been 
erroneously levied and collected, the 
authority levying and collecting the 
same is authorized under Section 
2222, Revised Codes of Montana, 
1935, as amended, to refund the taxes, 
or the portion thereof erroneously 
collected, where claim is filed within 
a reasonable time after the discov­
ery of the error." 

This opinion has no effect in the 
situation you have presented as the 
authority levying and collecting the 
instant license tax did so under the full 
authority of the law. 

The authority having been given to 
the board of county commissioners in 
this case to collect such license tax, 
and such having been lawfully collect­
ed, it follows that authority to refund 
such tax, or any portion thereof, must 
be found in the statutes. No such au­
thority is given, and consequently such 
tax may not be refunded. The Mon­
tana Supreme Court, in the case of 
Lewis v. Petroleum County, 92 Mont. 
563, 17 Pac. (2d) 60, used the following 
language: 

"Board of county commissioners 
may exercise only powers expressly 
conferred upon it or necessarily im­
plied from those expressed." 

Again in the same case, the Court 
held: 

"Where there is reasonable doubt 
as to existence of particular power in 
board of county. commissioners, 
power must be denied." 

The question of the refunding or 
recovering of an illegal tax is not pre­
sented here, and there is no provision 
in the Montana law for refunding a 
balance of a license fee when such li­
cense has been legally collected. 

It is therefore my opinion that the 
board of county commissioners has no 
authority to refund any unused portion 
pf a license tax that was legally and 
properly collected. 

Sincerelv yours, 
. R. V. BOTTOML Y. 
Attorney General 
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