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Webster's New International Dic
tionary second edition, 1941, declares 
the wo'rd "qualify", in its intransitive 
function, means "to be fit, as for an 
office or employment; to become cap
able' to obtain legal or competent 
pow~r or capacity by taking the oath, 
or complying with the necessary forms 
or conditions, as on assuming an of
fice." Under the Servicemen's Read
justment Act honorably discharged 
veterans with more than ninety days' 
service are eligible for education or 
training as provided by the act. In 
other words, they "qualify" under the 
act. by reason of their service-not by 
reason of their assertion of their legal 
right thereafter. . . 

It is therefore my opinIOn those per
sons "who qualify" under the Service
men's Readjustment Act of 1944, and 
acts supplementary and amendatory 
thereof, as that term is used in Chap
ter 44 Laws of 1945, are persons who 
are eli'gible to receive educational bene
fits under that federal legislation-and 
as such they are excepted from the 
operation of Chapter 44, Laws of 1945. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 122. 

Insurance-Fire Insuranc~Casualty 
Insuranc~Fire Department Relief 

Associations-License Tax, Distribu
tion Thereof. 

Held: 1. All insurance companies are 
liable for the payment of the 
license tax provided by Section 
6112, Revised Codes of Mon
tana, 1935. 

2. A casualty company, au
thorized to write the fire cover
age on an automobile as inci
dental to its casualty coverage 
is liable for the license tax pro
vided under Section 6112, Re
vised Codes of Montana, 1935. 

3. The state auditor, under 
the provisions of ,Section 5127. 
Revised Codes of Montana. 
1935 has authority to and it is 
his duty to collect and' distrib
ute the license tax provided by 
Section 6112, Revised Codes of 
Montana, 1935. from all insur
ance companies, including a 
casualty company authorized to 

write fire coverage on automo
bile as incidental to its general 
casualty coverage. 

February 14, 1946. 

Mr. John J. Holmes 
State Auditor and Ex-Officio 

Commissioner of Insurance 
State Capitol 
Helena, Montana 

Dear Mr. Holmes: 

You have requested my opinion 
whether you have the authority to col
lect the tax provided under Section 
6112, Revised Codes of Montana, 1935, 
on premiums received by casualty 
companies from that portion of policies 
written by such companies covering 
fire risks on automobiles, and distrib
ute such tax to fire department relief 
associations as directed in Section 5127, 
Revised Codes of Montana, 1935. 

Section 6112, Revised Codes of Mon
tana, 1935, provides in part as follows: 

"All insurance corporations, asso
ciations and societies, as h'ereinbe
fore specified in the preceding sec
tion, before commencing business in 
the state of Montana. shall be re
quired to secure a license authoriz
ing them to transact business of in
surance corporations, associations, or 
societies, and shall pay to the state 
auditor. for such license, the follow
ing fees ... " 

The statute then provides the amount 
of the license fee depending upon the 
amount of annual premiums collected. 

Section 5127, Revised Codes of Mon
tana, 1935, provides: 

"At the end of the fiscal year, the 
state auditor shall issue and deliver 
to the treasurer of every city or 
town, for the use and benefit of the 
fire department relief association le
gally existing in every such city or 
town and entitled by law to receive 
the same, his warrant for an amount 
eq ual to the license fee collected 
by the state auditor as ex-offi~io 
insurance commissioner, from fIre 
insurance companies, as provided by 
section 6112, as said cities, or towns 
are each severally entitled to, com
puted as follows: : .. " 

Section 1 of the statute, then pro
vides that each city and town shalt re-
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ceive as its portion of the total license 
fees collected "all the license fees as
sessed and collected on all premiums 
collected by fire insurance companies 
in the said city or town, pursuant to 
section 6112." 

It will be noted that Section 5127, 
supra, is a part of the law dealing 
with fire department relief associations, 
which authorize the establishment of 
fire department relief associations for 
the benefit of the members of the fire 
department. These statutes authorize 
the establishment of a fund out of 
which certain benefits are paid to mem
bers who become sick or disabled in 
line of duty and for a retirement pen
sion. The legislature has determined 
this fund should be maintained by the 
tax levied and collected under the pro
visions of Section 6112, that is, from a 
tax levied on the amount of premiums 
collected from fire insurance policies 
written on property within the respec
tive cities and towns having a fire de
partment relief association. 

It is clear from a reading of the 
statutes dealing with the fire depart
ment relief associations in conjunction 
with Section 6112 it was the intention 
of the legislature the cost of benefits 
paid to members of the fire department 
relief associations of the several cities 
and towns for sickness and disability 
incurred in line of duty, and for re
tirement benefits and benefits to wid
ows and children of deceased members 
of such department should, in part at 
least, be paid from the tax levied and 
collected under Section 6112 from pre
miums received from fire insurance 
written on risks within the several 
cities and towns. 

This office, in Opinion No. 306 of 
Volume 19, Report and Official Opin
ions of the Attorney General, held a 
casualty company is authorized under 
the statutes to write the fire coverage 
on an automobile as incidental to the 
casualty coverage. The question then 
arises whether a casualty company is 
liable for the payment of the tax pro
vided by Section 6112 on that portion 
of the premium collected under a policy 
issued by it which insures an automo
bile for fire risk. in view of the word
ing of Section 5127, quoted above. The 
answer to this question depends upon 
thp. constructi,.,n .of the statutes applic
ablp to the suhiect. 

The policy of the law is persuasive in 
determining the meaning of statutory 

provisions. (State v. Sedgwick, 46 
Mont. 187, 127 Pac. 94.) And in the 
construction of a statute or statutes, 
the intention of the legislature is to 
be sought in the language employed 
and apparent purpose to be subserved. 
(State v. Kall, 53 Mont. 162, 162 Pac. 
385.) It is very apparent from a con
sideration of the statutes involved here 
the policy of the law and the intention 
of the legislature was to provide, in 
part at least, the money for the fire
men's disability and pension fund, from 
the license tax levied on the proceeds 
of premiums collected from fire insur
ance policies. In enacting Section 
5127, the legislature had in mind Sec
tion 6112. Therefore, both statutes 
must be construed together so as to 
give effect to the legislative intent. It 
will be noted Section 6112 requires "all 
insurance corporations . . ." to pay 
the tax, while under Section 5127 it is 
provided that only that portion of the 
license fee collected from "fire insur
ance companies" is to be distributed 
to the relief associations. It is an 
established rule of construction such 
meaning is to be given to language of 
lawmakers as will effectuate the ob
ject and purpose of the law. (Great 
Northern Utilities Co. v. Public Serv
ice Commission, 88 Mont. 180, 293 
Pac. 294.) And the words of a statute 
may be modified to compel conformity 
to the manifest intent of the legisla
ture. (State v. District Court, 83 Mont. 
400, 272 Pac. 575.) 

If, therefore, we are to give to these 
statutes such meaning as will effectu
ate the object and purpose of the law 
with respect to the subject in hand, 
we are compelled to construe the stat
utes to mean all license taxes collected 
under the provisions of Section 6112 
on premiums received from policies 
written to cover fire risks must be 
distributed as provided under the pro
visions of Section 5127, regardless of 
whether such premiums were collected 
by a fire insurance company or any 
other insurance company which may 
legally write fire coverage. 

It is therefore my opinion you have 
the authority and it is your duty to 
collect the license tax provided under 
~ection 6112 from all insurance com
panies and to distribute that portion 
of such license tax collected on pre
miums received from policies covering 
fire risks. regardless of whether sUch 
policies were written by a fire insur-
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ance company or by any other insur
ance company legally authorized to 
write fire insurance. It therefore 
follows a casualty company which may 
legally write the fire coverage on 
automobiles as an incident to the gen
eral casualty coverage must pay the 
license tax provided by Section 6112, 
and the auditor must distribute that 
portion of the license tax collected on 
the premium received by such casualty 
company from the fire coverage as 
directed by Section 5127. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 123. 

Offices and Officers--County Officers 
County Auditor-Board of County 
Commissioners-Compensation

Salary. 

Held: 1. The office of county audi-
tor was not abolished by enact
ment of Chapter 150, Laws of 
1945. 

2. Since no compensation is 
now provided by general or 
special law for the county audi
tor, the board of county com
missioners has jurisdiction and 
power-under such limitations 
and restrictions as are pre
scribed by law-to fix the com
pensation of the county auditor 
and to provide for the payment 
of such compensation. 

February 15, 1946. 

Mr. H. R. Eickemeyer 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Eickemeyer: 

You have inquired whether Chapter 
150, Laws of 1945, abolishes the office 
of county auditor and, if it does not, 
how the county auditor is to be com
pensated for his services. 

Chapter 150, Laws of 1945, relates 
to the salaries of certain county offi
cers and sets forth. the procedure fix
ing and determining the salaries of 
county attorneys, sheriffs, assessors, 
clerks. treasurers. clerks of court, and 
superintendents of schools. One of the 

sections specifically repealed by Chap
ter 150 is Section 4867, Revised Codes 
of Montana, 1935, which provided the 
annual compensation of certain county 
officers including county auditors in 
counties of the first, second, third, and 
fourth class. Hence there can be no 
doubt the salary provisions contained 
in Section 4867 relating to county audi
tors were repealed by Chapter 150. 

But does the omission from Chapter 
150 of salary provisions for county 
auditor abolish that office? 

I think not. The office of county 
auditor is established by and the duties 
therec.f are enumerated in Sections 
4824 through 4834, Revised Codes of 
Montana, 1935. Those sections have 
not been specifically repealed by our 
legislative assembly. It is elementary 
that repeals by implication are not fa-

. vored by the courts. (State ex rei 
Dunn v. Ayers, 112 Mont. 120, 127, 113 
Pac. (2d) 785, and many others). No
where in Chapter 150, Laws of 1945 
is the' office of county auditor eve~ 
mentioned. To say Chapter 150 effected 
repeal of eleven sections of the Mon
tana Code which establish and set 
forth the duties of the office 6f county 
auditor would be absurd. Therefore I 
agree with your conclusion the office 
of county auditor is not abolished by 
reason of the legislature's failure to in
clude in the provisions of Chapter 150 
procedure for determining the county 
auditor's salary. 

How then is the county auditor's 
salary to be determined? 

Section 4465.17, Revised Codes of 
Montana, 1935, provides: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: To fix the 
compensation of all county officers 
not otherwise in this code or by 
general or special law fixed. and 
provide for the payment of the 
same." 

Since Chapter 150. Laws of 1945. 
repealed Section 4867, Revised Codes 
of Montana, 1935, which fixed the 
salaries of county auditors, the county 
auditor is now an officer whose com
pensation is "not otherwise in this 
code or by general or special law 
fixed." 

I therefore agree with your conclu
sions: 
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