OPINIONS OF THE ATTORNEY GENERAL
Opinion No.1.
Warrants-Checks-State-County
City-Statute of Limitations-Cancellation of Checks-Due and Payable,
Warrants-Time, within which warrants may be presented or become due
and payable.
Held: County, state, city and town
warrants remaining outstanding for more than eight years
after date of the call for payment, and checks drawn by
state, county, city or town, remaining unpaid for more than
eight years after date drawn,
are barred by the provisions of
Section 9029, Revised Codes of
Montana, 1935, and may be cancelled.
January 1, 1945.
Mr. W. A. Brown
State Examiner
State Capitol
Helena, Montana
Dear Mr. Brown:
You have advised me that ir. the
various counties of the state old outstanding warrants have accumulated.
You are desirous of directing the attention of the county clerks and county
treasurers to the opinion found in Volume 7, page 16, Report and Official
Opinions of the Attorney General, and
ask whether, under the present statutes
of this state, said opinion is applicable.
Tht opinion to which you call attention was written January 10, 1917, and
holds as follows:
"State and County Warrants remaining outstanding for more than
eight years after they have been
called for payment, and checks of
State and County Treasurers, eight
years after issuance, are outlawed and
are barred from collection."
I have examined the present statutes
applicable to the question and find no
material change which would alter the
holding of said opinion. Recent opinions of our Supreme Court confirm the
holding of the opinion referred to above.
Section 9029, Revised Codes of Montana, 1935, provides that "an action upon any contract, obligation, or liability,
founded upon an instrument in writing"
must be commenced within eight years.

1

In the case of State ex reI. De Ka1b
v. Ferrell, County Treasurer, 105 Mont.
218, 70 Pac. 290, 292, the court
quoted with approval the definition of
"warrant". given in the case of Savings
Bank and Trust Company v. Ge1bach,
8 Wash. 497, 36 Pac. 467, as follows:
"A warrant . . . is a promise to
pay it, in its order of issue, when
money applicable to it comes 'into
the treasury; and its maturity, by
analogy with a note, is the time
when the treasurer gives notice of his
readiness to pay it, and . stops
interest."
With reference to a city warrant,
our Supreme Court in the case of State
ex reI. Clark v. Bailey, 99 Mont. 484,
486, 44 Pac. (2d) 740, 743, in a case
involving special improvement bonds,
said:
" ... the statute of limitation does
not begin to run until the 'call of
the treasurer, or until the holder had
an immediate cause of action'." (Citing cases.)
In the case of State v. Ferrell, supra,
the court said:
"The statute of limitations is by
statute made a legal defense, and we
conclude that such defense may be'
asserted by the defendant (the coU\~
ty) in this action." (ParenthesIs
mine.)
I concur in the opinion county and
state warrants outstanding for more
than eight years after they have been
called for payment are barred by Section 9029, Revised Codes of Montana,
1935, and may be cancelled. The same
applies to city and town warrants.
With reference to checks drawn by
the state, county, cities and towns, our
statute, Section 8592, Revised Codes of
Montana, 1935, defines a check as follows:
"A check is a bill of exchange
drawn on a bank payable on demand."
And Section 8593, Revised Codes of
Montana, 1935, provides:
"A check must be presented for
payment within a reasonable time
after its issue, or the drawer will be
discharged from liability thereon to
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the extent of the loss caused by the
delay."
Therefore, a check is due and payable
when drawn and the statute of limitations would begin to run from the date
it is drawn.
The proper procedure to procure the
cancellation of warrants remaining outstanding after being called and to
procure the cancellation of checks not
presented for payment for a period of
eight years after date of issuance would
be for the county treasurer to report
the same to the board of county commissioners and the city treasurer to
the city council and make an order
cancelling the same. State warrants and
checks should be reported to the Board
of Examiners imd by such board ordered cancelled.
It is therefore my opinion that state,
county, city and town warrants remaining outstanding for more than eight
years after the date of the call for
payment, and checks drawn by the
state, county, city or town, remaining
unpaid for more than eight years after
date drawn, are barred by the provisions of Section 9029, Revised Codes of
Montana, 1935, and may be cancelled.
Sincerely yours,
R. V. BS)TTOML Y,
Attorney General
Opinion No.2.
Senators-Military Service-Per Diem
-Mileage-Legislative AssemblyQuorum-Attendance to Provide Quorum-Representatives-ConstitutionPublic Offices.
Held: The legislative bodies have jurisdiction over their member'ships and they have the right
to excuse absentees. If the senate in its rules covers such contingencies and in its discretion
and deliberations formally excuses an absent senator, such
senator is entitled to his per
diem.
January 5, 1945.
~Ir.

H. A. Simmons
P"esident of the Senate
State Capitol
Helena, Montana

Dear Senator Simmons:
You have requested the opmlOn of
this office whether a senator absent
and in military service, and not attending the session, is entitled to his
per diem as set forth in Section 74,
Revised Codes of Montana, 1935. Said
Section 74 reads as follows:
"Per diem and mileage of members.
Members of the legislative assembly
hereafter elected shall receive ten dollars per day, payable weekly, during
the session of the legislative assembly, and seven cents per mile for
each mile of travel to and from their
residences and the place of holding
the. session, by the nearest traveled
route."
You will note in this section it is
not specified the pay shall be for days
in attendance.
Section 61, Revised Codes of Montana, 1935, provides if a quorum is not
present, or if a member or members
are not found to be present upon any
call, the members present may direct
the Sergeant at Arms to compel the attendance of any of the absentees, and
then specifically provides in part as
follows:
"If the House refuses to excuse
such absentee, he is not entitled to
any per diem during such absence,
and is liable for the expense incurred
in procuring his attendance."

Further, Section 11 of Article V of
the Montana Constitution provides in
part:
"Each House shall have power to
determine the rules of its proceedings
. . . and shall have other powers
necessary for the legislative assembly
of a free state."
Also Section 31 of Article V of the
Montana Constitution provides in part:
"Except as otherwise provided in
this constitution, no law shall extend
the term of any public officer or increase or diminish his salary or
emoluments after his election or appointment."
In the case of State v. Eaton, Lieutenant Governor, 114 Mont. 199, 133
Pac. (2d) 588, our Supreme Court
cited the last mentioned constitutional

