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re Pomeroy, 51 Mont. 119, lSI Pac.
333; First National Bank v. Sanders
County, 85 Mont. 450, 279 Pac. 247.)
I n answering your second question,
it is' necessary to examine Chapter 201,
Laws of 1939. This chapter amended
Section 2222, Revised Codes of Montana, 1935, which provided that taxes
erroneously or illegally paid may be
refunded by order of the board' of
county commissioners and the state's
portion must be refunded to the county
by warrant of the state auditor.
Before amendment Section 2222 was
held inoperative insofar as it provided
that the state auditor must draw his
warrant for the state's portion of such
taxes because of the lack of a legislative
appropriation.
Chapter 201, Laws of 1939, amended
Section 2222 and provided the amount
due the county for refunds shall be certified to the state auditor and upon each
settlement of the countv treasurer with
the state, credit shali be given the
county for the amount certified to the
state auditor. This makes the method
of refunding to the county a bookkeeping transaction and there is no withdrawal of money from the state treasurer. Such a method was endorsed by
our Court in Fitzpatrick v. State Board
of Examiners, 105 Mont. 234, 70 Pac.
(2nd) 285.
The county should refund the full
amount to the purchaser which he
paid for land erroneously sold to him
as tax deed property. (Christofferson
v. Chouteau County, 105 Mont. 577, 74
Pac. (2nd) 427.)
It is therefore my opinion .a county
may be refunded money erroneously
paid to the state and which money has
been deposited in the state treasury
only by legislative appropriation.
It is also my opinion, where the
county has erroneously sold land as
tax deed property. the purchaser may
receive as a refund the full amount
paid by him from the county and the
county may receive credit for the
amount paid to the state upon the next
settlement of the county treasurer with
the state, as provided in Chapter 201,
Laws of 1939.
Sincerely yours;
R. V. BOTTOMLY
Attorney General

Opinion No. 97.
Taxation-Collection of TaxesLicense Tax on Sheep--Assessment.
Held: Under Chapter 206, Laws of
1943, license fee of 5c per head
on sheep would be added to
assessment of other personal
property and becomes lien
against land. If sheep owner
has already paid personal property tax, another per son a 1
assessment for the license fee
of 5c per head on sheep should
be entered on tax rolls, and in
event of ownership of land, fee
should be added to taxes on real
estate when latter are figured.
July 28, 1943.
Mr. Sam D. Goza, Chairman
State Board of. Equalization
State Capitol
Helena, Montana
Dear Mr. Goza:
I n connection with the license fee
or tax provided by Chapter 206, Laws
of 1943, you request my opinion as
follows:
1. When a sheep owner ha,s all
his property, land, household goods,
and livestock assessed together, can
the license fee of 5c per head on
sheep be added to the assessment
of other personal property, so it
would be a lien against the land?
2. In cases where a sheep owner
has already paid his personal property
tax for 1943, should another personal
property assessment for the license
fee be entered against him on the
tax rolls, or, if he owns real estate,
could the license fee be added to the
taxes on real estate when the latter
are figured?

The chapter in question makes it the
duty of the board of county commissioners of any county, upon the recommendation of organized associations of
sheep growers in the county, either
alone or in conjunction with other counties, to conduct a predatory animal control program for the protection of sheep
in such county or counties, and-to
defray the expenses of such protection
-empowers the board of county commissioners to require all owner- .. ,
persons in possession of any sheep,
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one year old or over. in the count,·
on the first Monday in June of each
year to secure a license and pay a
license fee of not exceeding five cents
per head of sheep so owned or possesed.
I t is then provided:
"Upon the order of the board of
county commissioners such license
fel!s may be imposed by the entry
thereof in the name of the licensee
upon the property tax rolls of the
county assessor or the county clerk
and recorder and shall be payable to
and collected by the county treasurer
as and when county personal taxes
are by law payable and collected.
and when so levied shall be a lien
upon the property of the licensee
enforcible under the laws providea
for the collection of taxes on personal
property."
The apparent intention of the legislature is to class the license fee or tax
provided by the chapter with other
personal taxes, making the fee or tax
a lien on real property in those instances
where the sheep owner also owns real
property, and requiring the collection
of the tax in the same manner as other
personal property taxes, i. e., either by
the county treasurer, where the owner
does not own real property, under Sections 2238 (amended Chapter 136, Laws
of 1943) to 2252.2, Revised Codes of
Montana, 1935, or at the time of collection of real estate taxes in those
instances where the sheep owner also
owns real property.
I t is therefore my opinion the two
questions should be answered in the
affirmative. I express no opinion as
to the constitutionality of the law.
Sincerely yours,
R. V. BOTTOMLY
A ttorney General
Opinion No. 98.
Volunteer Firemen-Fire Districts,
Number of companies for each districtCounty Commissioners, as board of
directors of fire districts, powers and
duties.
Held: Each regularly created fire district must have one fire company containing not more than
twenty-eight certificate members, and may have an addition-
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al company for each one thousand inhabitants, no company
to contain more than twentyeight certificate members. Each
certificate number is entitled to
the benefits of exemptions provided by Section 5144, Revised
Codes of Montana, 1935, and
of the Volunteer Firemen's
Compensation Act, Sections
5158.1 to 5158.12, inclusive, Revised Codes of Montana, 1935.
July 30, 1943.
Mr. Frank J. Roe
County Attorney
Silver Bow County
Butte, Montana
Dear Mr. Roe:
You have submitted for consideration
of this office your opinion rendered to
the Race Track Fire Department, Silver
Bow County. Montana. The question
considered in your opinion is whether
a regularly organized fire district may
have more than 'one fire company
each composed of twenty-eight members, using the same fire equipment and
apparatus, and all members coming
under the Volunteer Firemen's Compensation Act. This district now has one
company composed of twenty-eigth active members and twelve reserve members. It is the desire to organize another company of twenty-eight active
members, use the fire equipment and
apparatus in common and subject all
active members to the benefits of the
compensation act.
After a full consideration of the
facts and the law applicable thereto, I
must agree with your opinion.
Chapter 392 of the Political Code of
110ntana. 1935, deals with the subject
of fire protection in unincorporated
towns and areas within ten miles of an
incorporated city. It provides for the
creation of fire districts by the board
of county commissioners (Section 5143)
and the levy of a special tax for the
purpose of buying apparatus and maintaining the fire department (Section
5148). Section 5143 specifically provides:
" .. Therc must not be allowed
to any such towns or yillages more
than one company for each one thousand inhabitants. but one company
must be allowed in any city, town
or village where the population is

