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In 14 American Jurisprudence 38 
the text states: 

"The term 'costs' or 'expenses' as 
used in a statute is not understood 
ordinarily to include attorney's fees." 

This is in accord with the holding 
of our Supreme Court which stated 
the general rule in regard to costs in 
Brunnabend v. Tibbles, 76 Mont 288, 
246 Pac. 536, in the fonowing language: 

"Costs eo nomine were not allowed 
at common law, and are recoverable 
only when specifically provided for 
by statute; the statutes providing 
therefor must be strictly followed and 
strictly construed against the party 
asserting their applicability to his 
case." 

Applying this rule to Section 2215.6, 
Revised Codes of Montana, 1935, the 
plaintiff can recover an attorney's fee 
only after judgment. The section says 
"successful party" and the plaintiff is 
not a "successful party" if the action is 
dismissed. Section 2215.5, Revised 
Codes of Montana, 1935, provides for 
dismissal if any defendant redeems by 
paying delinquent taxes, penalties and 
costs of the action and does not mention 
payment of any attorney's fee. 

It is therefore my opinion the word 
"costs" as used in Section 2215.5, Re
vised Codes of Montana, 1935, does not 
include an attorney's fee and any de
fendant in an action brought to procure 
a tax deed under Section 2215.1, Re
vised Codes of Montana, 1935, may 
redeem by paying delinquent taxes, 
penalties, interest and costs of the 
action and without paying an attorney's 
fee to plaintiff's attorney. (See also 
Opinion No. 122, Volume 15, and Opin
ion No. 342, Volume 16, Reports and 
Official Opinions of the Attorney Gen
eral.) 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 96. 

Taxes-Tax Deed Land, Refund to 
purchaser-Counties. 

Held: A county may be refunded mon
ey erroneously paid to the state 
and which money has been de
posited in the state treasury 
only by legislative appropria-

tion. Where a county has erro
neously sold land as tax deed 
property, the purchaser may re
ceive as a refund the full amount 
paid from the county and the 
county may receive credit for 
the amount paid to the state 
upon the next settlement of the 
county treasurer with the state 
as provided in Chapter 201, 
Laws of 1939. 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

Dear Mr. Brown: 

July 27, 1943. 

You have asked my opinion concern
ing the proper procedure for obtaining 
refunds on over-remittances made hy 
county treasurers to the state of Mon
tana on the proceeds of the sale of 
county owned tax deed land. 

You have also requested my opinion 
as to the method of obtaining refunds 
from the state and the method of pay
ment of refunds to the purchasers of 
land erroneously sold as tax deed 
propeny, 

I assume from your first question 
the county treasurer had erroneously 
paid to the state treasurer more of the 
proceeds of the sale of tax deed land 
than he should have, and there is no re
fund due the purchaser of the land from 
the county. 

This question may be dispo:;cd of by 
reference to two sections of the Consti
tution of the State of Montana. Section 
10 of Article XII provides: 

"1\11 taxes levied for state purposes 
shaH be paid into the state treasury, 
and no money shall be dr'lw;l from 
the treasury but in pursuar.ce oi 
specific appropriations made by law." 
Section 34 of Article V provides. 

"N 0 money shall be ~'aid out of 
the treasury except upon appropria
tions made by law, and on warrant 
dra wn by the proper officers in pur
suance thereof, except interest on 
the public debt." 

Our CO\lrt in construing these sec
tions has held that an appropriation 
by the legislature is necessary in order 
to draw money from the state treasury 
and it will be necessary for the COl1n
ties to receive relief in this manner. Tn 
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re Pomeroy, 51 Mont. 119, lSI Pac. 
333; First National Bank v. Sanders 
County, 85 Mont. 450, 279 Pac. 247.) 

I n answering your second question, 
it is' necessary to examine Chapter 201, 
Laws of 1939. This chapter amended 
Section 2222, Revised Codes of Mont
ana, 1935, which provided that taxes 
erroneously or illegally paid may be 
refunded by order of the board' of 
county commissioners and the state's 
portion must be refunded to the county 
by warrant of the state auditor. 

Before amendment Section 2222 was 
held inoperative insofar as it provided 
that the state auditor must draw his 
warrant for the state's portion of such 
taxes because of the lack of a legislative 
appropriation. 

Chapter 201, Laws of 1939, amended 
Section 2222 and provided the amount 
due the county for refunds shall be certi
fied to the state auditor and upon each 
settlement of the countv treasurer with 
the state, credit shali be given the 
county for the amount certified to the 
state auditor. This makes the method 
of refunding to the county a bookkeep
ing transaction and there is no with
drawal of money from the state treasur
er. Such a method was endorsed by 
our Court in Fitzpatrick v. State Board 
of Examiners, 105 Mont. 234, 70 Pac. 
(2nd) 285. 

The county should refund the full 
amount to the purchaser which he 
paid for land erroneously sold to him 
as tax deed property. (Christofferson 
v. Chouteau County, 105 Mont. 577, 74 
Pac. (2nd) 427.) 

It is therefore my opinion .a county 
may be refunded money erroneously 
paid to the state and which money has 
been deposited in the state treasury 
only by legislative appropriation. 

It is also my opinion, where the 
county has erroneously sold land as 
tax deed property. the purchaser may 
receive as a refund the full amount 
paid by him from the county and the 
county may receive credit for the 
amount paid to the state upon the next 
settlement of the county treasurer with 
the state, as provided in Chapter 201, 
Laws of 1939. 

Sincerely yours; 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 97. 

Taxation-Collection of Taxes
License Tax on Sheep--Assessment. 

Held: Under Chapter 206, Laws of 
1943, license fee of 5c per head 
on sheep would be added to 
assessment of other personal 
property and becomes lien 
against land. If sheep owner 
has already paid personal prop
erty tax, another per son a 1 
assessment for the license fee 
of 5c per head on sheep should 
be entered on tax rolls, and in 
event of ownership of land, fee 
should be added to taxes on real 
estate when latter are figured. 

July 28, 1943. 

Mr. Sam D. Goza, Chairman 
State Board of. Equalization 
State Capitol 
Helena, Montana 

Dear Mr. Goza: 

I n connection with the license fee 
or tax provided by Chapter 206, Laws 
of 1943, you request my opinion as 
follows: 

1. When a sheep owner ha,s all 
his property, land, household goods, 
and livestock assessed together, can 
the license fee of 5c per head on 
sheep be added to the assessment 
of other personal property, so it 
would be a lien against the land? 

2. In cases where a sheep owner 
has already paid his personal property 
tax for 1943, should another personal 
property assessment for the license 
fee be entered against him on the 
tax rolls, or, if he owns real estate, 
could the license fee be added to the 
taxes on real estate when the latter 
are figured? 

The chapter in question makes it the 
duty of the board of county commis
sioners of any county, upon the recom
mendation of organized associations of 
sheep growers in the county, either 
alone or in conjunction with other coun
ties, to conduct a predatory animal con
trol program for the protection of sheep 
in such county or counties, and-to 
defray the expenses of such protection 
-empowers the board of county com
missioners to require all owner- .. , 
persons in possession of any sheep, 
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