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confront the board of county commis
sioners, and, in its sound discretion, 
it may invoke the emergency powers 
and authorize emergency expenditures 
for the immediate preservation of the 
public health of the county, as pro
vided in Section 4613.6, Revised Codes 
of Montana, 1935, as amended by Chap
ter 170, Laws of 1943. 

It is my opinion a board of county 
commissioners may not, under the re
strictions imposed by Chapter 98, Laws 
of 1937, appropriate and authorize ex
penditure by a county health depart
ment of an amount in excess of ten 
per cent more than was expended 
by such department during the pre
vious fiscal year. Upon the exhausting 
of the appropriation for such purpose, 
and the board of county commissioners 
in their sound discretion finding an 
emergency exists, they may under Sec
tion 4613.6, Revised Codes of Montana, 
1935, as amended by Chapter 170, Laws 
of 1943, declare an emergency by reso
lution, and make the expenditure or 
incur liabilities necessary for the im
mediate preservation of the public 
health of their county. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 93. 

Offices and Officers-Clerk of the 
Supreme Court-Supreme Court-Fees 

-Remittitur. 

Held: 1. A fee of one dollar is 
chargeable by the clerk of the 
supreme court for issuance of 
a remittitur. 
2. A copy of the court's opin
ion must accompany the re
mittitur when the judgment or 
order of the trial court is re
versed or modified and the case 
remanded for further procedings 
other than the entry of a final 
judgment or order terminating 
the proceedings in the trial 
court. 
3. When such copy of the 
court.'s opinion is attached to 
the remittitur, no charge shall 
be made for such copy. 

Mr. Frank Murray 
July 23, 1943. 

Clerk of the Supreme Court 
State Capitol 
H elena, Montana 

Dear Mr. Murray: 

You have asked three questions: 

1. What fee should be exacted for 
issuance of a remittitur? 

2. Must a copy of the court's opin
ion-when the judgment or order 
of the trial court is reversed-be at
tached to the remittitur? 

3. What charge should be made 
for such copy, if a copy is necessary? 

I. 
Section 9753, Revised Codes of Mon

tana, 1935, requires the clerk of the 
supreme court to certify a judgment 
rendered upon appeal to the clerk with 
whom the judgment-roll is filed or the 
order appealed from is entered. Section 
372, Revised Codes of Montana, 1935, 
as amended by Chapter 156, Laws of 
1939 and Chapter 112, Laws of 1943, 
relates to the fees to be charged by 
the clerk of the supreme court for 
various official services; but no specific 
mention of a fee for issuance of a re
mittitur is made therein: 

"He must collect in advance the 
following fees. For filing the tran
script on appeal, in each civil case 
appealed to the supreme court, ten 
dollars ($10.00) payable by the ap
pellant, and five dollars ($5.00) pay
able by the respondent, at the time 
of his appearance, in full for all serv
ices rendered in each case, up to the 
remittitur to the court below; for 
filing petition for any writ, ten dol
lars ($10.00), in full for all services 
rendered in each cause; for certificate 
of admission as attorney and counsel
or, five dollars ($5.00); for making 
transcripts, copies of papers on rec
ord, fifteen cents (1Sc) per folio: for 
comparing any document requiring 
a certificate, five cents (Sc) per folio; 
for each certificate under seal, one 
dollar ($1.00) ... " 

It is my opinion issuance of a re
mittitur falls within the last phrase 
above quoted-and a fee of one dollar 
is chargeable therefor by the clerk of 
the supreme court. 

II. 
Rule XXI of the Rules of the Su

preme Court of the State of Montana, 
set forth in the introductory material 
at the front of Volume III of the Mon
tana Reports, provides: 
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"REMITTITUR, WHEN ISSUED 

"I. Time for Issuance. Remittitur 
may, in cases where it is deemed 
proper, be ordered forthwith; other
wise the same shall be issued prompt
ly upon expiration of time for filing 
petition for rehearing, or, if such 
petition is filed, then upon the denial 
thereof, unless a modification of the 
decision is made which permits a 
further petition for rehearing. 

"2. Copy of Opinion to Accom
pany, When. A copy of the opinion 
must accompany the remittitur when 
the judgment or order of the trial 
court is reversed or modified and the 
case remanded for further proceed
ings other than the entry of a final 
judgment or order terminating the 
proceedings in the trial court." 

The mandate of the court is clear 
and specific: A copy of the opinion must 
accompany the remittitur when the 
judgment or order of the trial court 
is reversed or modified and the case 
remanded for further proceedings other 
than the entry of a final judgment or 
order terminating the proceedings in 
the trial court. 

III. 
Although Section 372, Revised Codes 

of Montana, 1935. as amended, supra, 
provides a fee of fifteen cents (15c) per 
folio is to be charged by the clerk of the 
supreme court for making copies of 
papers or records. I am of the view 
that provision covers the case of an 
attorney or member of the public who 
requests of the clerk a copy of some 
paper or record in his office. Under 
the facts before us here with relation 
to the copy of an opinion accompany
ing a remittitur, the situation is quite 
different. The copy of the opinion ac
companying the remittitur under certain 
circumstances, noted above, is at the 
specific mandate of the court. In pre
paring such copy and attaching it to 
the remittitur for mailing to the clerk 
of the court below, the clerk of the 
supreme court is performing a service 
required by the supreme court for which 
no charge is provided by law. 

My opinion on the questions you have 
presen ted is: 

1. A fee of one dollar is chargeable 
by the clerk of the supreme court 
for issuance of a remittitur. 

2. A copy of the court's opinion 
must acompany the remittitur when 
the judgment or order of the trial 
court is reversed or modified and the 
case remanded for further proceed
ings other than the entry of a final 
judgment or order terminating the 
proceedings in the trial court. 

3. When such copy of the court's 
opinion is required to be attached to 
the remittitur, no charge shall be 
made for such copy. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 94. 

Workmen's Compensation Act
Soil Conservation District. 

Held: It is compulsory and obligatory 
that a soil conservation district 
comply with and insure itself 
under Plan No.3 of the Work
men's Compensation Act. 

July 24, 1943. 

Mr. J. E. Norton, Chairman 
State Soil Conservation Committee 
Bozeman, Montana 

Dear Mr. Norton: 

You have asked if a soil conservation 
district comes within the provisions of 
the Workmen's Compensation Act. 

In answering your inquiry, it is neces
sary to examine pertinent sections of 
the Workmen's Compensation Act. 

Section 2840, Revised Codes of Mon
tana, 1935, provides in part: 

"Where a public corporation is the 
employer or any contractor engaged 
in the performance of contract work 
for such public corporation, the terms. 
conditions and provisions of compen
sation plan No.3 shall be exclusive, 
compulsory, and obligatory upon both 
employer and employee." 

The language of this section is clear 
and unambiguous and it is apparent a 
public corporation is compelled to com
ply with the act and likewise the em· 
ployees are bound by the act. Our 
Supreme Court so held as to a city 
in the case of City of Butte v. Industrial 
Accident Board. 52 ~lont. 75. 156 Pac. 
130. 
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