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office. Such reasoning does not appl.y 
to the two members, one of whom IS 
appointed by the state grazi~g com
mission and the other appomted by 
the \Vater Conservation Board, as they 
receive no regular salary and their at
tendance at the meetings of the soil 
conservation committee would involve 
a personal sacri~ce. . 

It is not possIble to classIfy the two 
members, one each from the state 
grazing commission and the Water 
Conservation Board as ex-officio mem
bers as they must be selected by the 
members of their organizations and are 
not by virtue of any office they hoi? 
automatically members of the state sOIl 
conservation committee. 

It is therefore my opinion that all 
members of the soil conservation com
mittee are entitled to compensation of 
five dollars per day while in at
tendance at meetings with the exception 
of the director of the state agricultural 
experiment station, the director of the 
state extension service and the com
missioner of the State Department of 
Agriculture who are the only ex-officio 
members. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 92. 

Counties--Budgets-County Commis
sioners-Health Department, County. 

Held: A board of county commission
ers cannot. under the restric
tions imposed by Chapter 98, 
Laws of 1937, appropriate and 
authorize expenditure by a coun
ty health department of an 
amount in excess of. ten percent 
more than was expended by 
such department during the pre
vious fiscal year. 

July 23, 1943. 
Mr. John D. Stafford 
County Attorney 
Cascade County 
Great Falls, 11:ontana 

Dear Mr. Stafford: 

You have asked if the board of county 
commissioners, in setting up the budget 
for Cascade County, may appropriate 
to and authorize to be expended by 
the Cascade county health department 
and detention hospital an amount in 

excess of ten percent more than was 
expended by such department during 
the previous fiscal year. ., 

Chapter 98, Laws of 1937 provIdes tn 

part: 
" ... the amount appropriated and 

authorized to be expended for any 
item contained in such budget, except 
for capital outlay, election expenses, 
expenditures from county poor funds, 
and payment of emer$ency warrants 
and interest thereof, must not exceed 
by more than ten per centum (10%) 
the amount actually expended for 
such item under the appropriation 
contained in the budget approved and 
adopted for the fiscal year imme
diatelv preceding, and the total 
amoui1t appropriated and authorized 
to be expended from any. fund, except 
for capital outlay, electIOn expenses 
and payment of emergency warrants 
and interest thereon, shall not exceed 
by more than ten per centum (10%) 
the total amount actually expended 
for all purposes, except for capit~1 
outlay, election expenses, expendI
tures from county por funds, and 
payment of emergency warran.ts, 
from such fund under the appropna
tion made from such fund in the 
budget approved and adopted for the 
fiscal year immediately preceding ... " 

The portion of the statute above 
quoted is plain and unambiguous. 
Hence, it speaks for itself. No interpre
tation is necessary. (Vaughn & Rags
dale Company v. State Board of Equali
zation et aI., 109 Mont. 52, 59, 60, 96 
Pac. (2nd) 420, 423. 424.) 

The Twenty-Eighth Legislative As
sembly met in Helena in regular sessio.n 
during January and February of thIS 
year' and-although that body was also 
awa;e the present war might possibly 
bring aditional demands upon the coun
ty government-it did not amend or 
alter in any way Chapter 98. Laws 
of 1937. In view of that, it must 
be assumed the legislative assembly 
considered Chapter 98 still adequate to 
meet the demands of county govern
ment. 

In the event the board of county 
commissioners determines the maxi
mum budget for said department should 
be increased, it may increase such 
budget ten per cent over the total 
amount expended during the preVious 
fiscal year. Then if and when said bud
get is exhausted, an emergency will 
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confront the board of county commis
sioners, and, in its sound discretion, 
it may invoke the emergency powers 
and authorize emergency expenditures 
for the immediate preservation of the 
public health of the county, as pro
vided in Section 4613.6, Revised Codes 
of Montana, 1935, as amended by Chap
ter 170, Laws of 1943. 

It is my opinion a board of county 
commissioners may not, under the re
strictions imposed by Chapter 98, Laws 
of 1937, appropriate and authorize ex
penditure by a county health depart
ment of an amount in excess of ten 
per cent more than was expended 
by such department during the pre
vious fiscal year. Upon the exhausting 
of the appropriation for such purpose, 
and the board of county commissioners 
in their sound discretion finding an 
emergency exists, they may under Sec
tion 4613.6, Revised Codes of Montana, 
1935, as amended by Chapter 170, Laws 
of 1943, declare an emergency by reso
lution, and make the expenditure or 
incur liabilities necessary for the im
mediate preservation of the public 
health of their county. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 93. 

Offices and Officers-Clerk of the 
Supreme Court-Supreme Court-Fees 

-Remittitur. 

Held: 1. A fee of one dollar is 
chargeable by the clerk of the 
supreme court for issuance of 
a remittitur. 
2. A copy of the court's opin
ion must accompany the re
mittitur when the judgment or 
order of the trial court is re
versed or modified and the case 
remanded for further procedings 
other than the entry of a final 
judgment or order terminating 
the proceedings in the trial 
court. 
3. When such copy of the 
court.'s opinion is attached to 
the remittitur, no charge shall 
be made for such copy. 

Mr. Frank Murray 
July 23, 1943. 

Clerk of the Supreme Court 
State Capitol 
H elena, Montana 

Dear Mr. Murray: 

You have asked three questions: 

1. What fee should be exacted for 
issuance of a remittitur? 

2. Must a copy of the court's opin
ion-when the judgment or order 
of the trial court is reversed-be at
tached to the remittitur? 

3. What charge should be made 
for such copy, if a copy is necessary? 

I. 
Section 9753, Revised Codes of Mon

tana, 1935, requires the clerk of the 
supreme court to certify a judgment 
rendered upon appeal to the clerk with 
whom the judgment-roll is filed or the 
order appealed from is entered. Section 
372, Revised Codes of Montana, 1935, 
as amended by Chapter 156, Laws of 
1939 and Chapter 112, Laws of 1943, 
relates to the fees to be charged by 
the clerk of the supreme court for 
various official services; but no specific 
mention of a fee for issuance of a re
mittitur is made therein: 

"He must collect in advance the 
following fees. For filing the tran
script on appeal, in each civil case 
appealed to the supreme court, ten 
dollars ($10.00) payable by the ap
pellant, and five dollars ($5.00) pay
able by the respondent, at the time 
of his appearance, in full for all serv
ices rendered in each case, up to the 
remittitur to the court below; for 
filing petition for any writ, ten dol
lars ($10.00), in full for all services 
rendered in each cause; for certificate 
of admission as attorney and counsel
or, five dollars ($5.00); for making 
transcripts, copies of papers on rec
ord, fifteen cents (1Sc) per folio: for 
comparing any document requiring 
a certificate, five cents (Sc) per folio; 
for each certificate under seal, one 
dollar ($1.00) ... " 

It is my opinion issuance of a re
mittitur falls within the last phrase 
above quoted-and a fee of one dollar 
is chargeable therefor by the clerk of 
the supreme court. 

II. 
Rule XXI of the Rules of the Su

preme Court of the State of Montana, 
set forth in the introductory material 
at the front of Volume III of the Mon
tana Reports, provides: 
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