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By Section 466, Revised Codes of 
Montana, 1935, a county treasurer is 
obliged to give an official bond. Section 
468 provides every official bond must 
be filed in the proper office within the 
time prescribed for filing the oath, un
less otherwise expressly provided by 
statute. As no express provision is 
made for filing of the official bond in 
the case of a county treasurer, it must 
be filed within thirty days after notice 
of election, or before the expiration 
of fifteen days from the commencement 
of the term of office, where no such 
notice has been given. (Section 432.) 
You have advised me a certificate of 
election was mailed to the county treas
urer elect, and the county treasurer 
elect has failed and neglected to file 
an official oath and bond to date. I 
assume more than thirty days have 
elapsed since the certificate of election 
was mailed to the county treasurer 
elect. 

Under the above facts, it is my 
opinion the failure of the treasurer elect 
to qualify within the time prescribed 
creates a vacancy in the office which 
may be filled by the appointing power. 

In State ex reI. Wallace v. Callow, 
78 Mont. 308, 254 Pac. 187, the Court 
had occasion to consider the problem 
now presented-whether a vacancy was 
created by failure of the officer elect 
to qualify within the time prescribed by 
law. The Court held it was clearly the 
intention of the legislature, in coupling 
this ground with other grounds enu
merated in Section 511, to declare such 
refusal or neglect should have the same 
effect upon the right of the officer elect 
to hold the office as did the happening 
of those enumerated events which, in 
fact, "vacate" the office. The Court 
said, page 326, 327: 

"As courts are required to construe 
statutory provisions in accordance 
with the legislative intent, it is held 
that the word 'vacancy,' as used in 
such statutes, is not to be considered 
in its literal sense. it is ordinarily 
given a more liberal figurative mean
ing conforming to the intention of the 
law-maker and the purpose to be 
accomplished . . . that 'within the 
meaning' of a statute identical with 
ours, such officer-elect is to be con
sidered an 'incumbent' of the office 
to which he has been elected . . . 
and, while the statute is not self
executing, declaration of the proper 
authority, after the expiration of the 

statutory period and before quali
fication by the officer-elect, creates 
a 'vacancy' in the office on the com
mencement of the term to which 
such officeri is elected .... " 

The Court said further, page 328: 

"If any effect whatever is to be 
given to the provisions of section 511 
above, in cases such as this-and it 
is our duty to -give effect to every 
statute when possible to do so-it 
must be that thereunder the appoint
ing power is given authority by the 
statute to declare the office forfeited 
for failure to file the oath and bond 
at any time after the expiration of 
the thirty-day period provided, which 
declaration is, in effect, a determina
tion -that a vacancy will occur in the 
office with the beginning of the term 
to which such officer was elected, 
and that such authority may make 
a prospective appointment to fill such 
vacancy when it does occur." 

It is to be noted the provisions of 
Section 511 are not self-executing. A 
declaration by the proper authority, 
after the expiration of the statutory 
period, creates a vacancy in the office 
on the commencement of the term to 
which such officer is elected. 

The proper authority to declare the 
vacancy is the appointing power-in 
this case the board of county commis
sioners. (Article XVI, Section 5, of 
the Montana Constitution, as amended.) 

The power of the board of county 
commissioners to fill the vacancy is 
provided for in Article XVI, Section 5 
of the Constitution, as noted above. 

Sincerely yours, 

R. V. BOTTOMLY 
A ttorney General 

Opinion No.9. 

Motor Vehicles-Automobiles
Trailers-Semi-Trailers

Registration Fees. 

Held: No registration or re-registra
tion fees have been specified by 
the legislative assembly for 
trailers or semi-trailers of one 
thousand 0,000) pounds or less. 
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January 15, 1943. 
Honorable J. N. Nass 
Representative from Valley County 
House of Representatives 
State Capitol 
Helena, Montana 

Dear Mr. Nass: 
You have asked what fee shall be 

charged under the laws of this state 
upon registration or re-registration of 
trailers or semi-trailers of one thou
sand pounds or less. 

Chapter 125, Laws of 1939, is the 
most recent expression of the legislative 
assembly with regard to the subject. 
Classifications therein begin with trail
ers and semi trailers over one thousand 
(1000) pounds and not over one ton. 
No mention is made of a registration 
or re-registration fee for such .... ehicles 

'of one thousand pounds or less. Nor, 
so far as I can determine, has the 
legislature ever provided a registration 
fee for trailers or semi-trailers not over 
one thousand pounds. 

Hence, I am of the opinion no such 
fee may be required under the laws 
of this state. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 10. 
County Commissioners, Power of to 
promulgate rules and regulations re

garding claims-County Assessor
Deputy, appointment of, salary of
County Officers, Expense claims of. 

Held: An assessor of a county of the 
seventh class is entitled to dep
uty only during the months of 
March, April, May, June and 
July, at a salary not exceeding 
one hundred dollars per month. 
The board of county commis
sioners is not authorized to 
make payment of the salary of 
the' deputy in question. 
The board of county commis
sioners has the right to order 
a claim of a county officer paid, 
although properly signed vouch
ers for expenses have not been 
attached to claim, unless specific 
provisions of the law require 
vouchers to support the claim. 
The board of county commis
sioners may, however, promul
gate rules governing approval of 
claims, and require vouchers 
supporting claims. 

January 23, 1943. 
Mr. T. W. Warwick, Chairman 
Board of County Commissioners 
Pondera County 
Conrad, Montana 

Dear Mr. Warwick: 

As clerk of the board of county 
commissioners of Pondera County, Mr. 
Wickware has requested my opinion 
on the following matters: 

1. The assessor of Pondera County, 
a seventh class county, presented to 
the board of county commissioners, 
at its regular meeting in January, a 
certificate of appointment of a deputy 
in his office. The commissioners did 
not approve the same, holding that
under section 4880, Revised Codes of 
Montana, 1935-he was not entitled 
to a deputy until March, and then 
only for five months, at a salary of 
$100.00 per month. You inquire 
whether this holding is correct. 
2. You ask whether the board of 
county commissioners may refuse to 
pay the deputy's salary, in view of 
the fact it did not approve the ap
pointment. 
3. Your third question is whether the 
board of county commissioners may 
order expense claims of county of
ficers paid, when the same have been 
presented without properly signed 
vouchers for such expense attached. 
You call my attention to Section 2038, 
Revised Codes of Montana, 1935, and 
inquire whether that section should 
be the commissioners' guide in such 
matters. 

Your questions will be considered in 
the order presented. 

1. In answer to your first question, 
it is my opinion the holding of the board 
of county commissioners is correct
that is, an assessor in a county of the 

seventh class is entitled to a deputy only 
during the months of March, April, May 
June and July, at a salary of not exceed
ing one hundred dollars per month. 
Such provision is made specific in Sec
tion 4880, Revised Codes of Montana, 
1935, as amended by Chapter 97, Laws 
of 1939, wherein it is said in regard to 
county assessors: 

"In counties of all other classes 
(other than first, second and third) 
assessors may be allowed one deputy 
during the months of March, April, 
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