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Opinion No. 89. 

Schools and School Districts, aban­
doned, when-Abandonment of School 

Districts-Limitation, Time. 

Held: The order of the county superin­
tendent in the instant case, 
ordering abandonment of the 
school district on April 16th, is 
contrary to the provisions of 
Section 1023. Revised Codes of 
Montana, 1935, providing no 
boundaries of school districts 
shall be changed between March 
1 st and July 1st of any calendar 
year, and is therefore void as 
having been made out of time. 

Miss Elizabeth Ireland 
State Superintendent of 

Public Instruction 
State Caoitol 
Helena, Montana 

Dear Miss Ireland: 

July 12, 1943. 

You have requested my opinion on 
the following facts: 

The county superintendent of a 
school district ordered the district 
abandoned on April 16th on the 
grounds there is an insufficient num­
ber of residents of the district who 
could qualify in sufficient numbers 
as trustees of the district. The ques­
tion arises whether abandonment may 
be ordered as of such date under the 
provisions of Section 970. Revised 
Code~ of Montana. 1935. as amended 
hv Chapter 168. La¥'s of 1943, in 
"iew of Section 1 023. Revised Codes 
of Montana. 1935. which provides 
boundaries of school districts shall 
not be changed between March 1st 
and July 1 st of any calendar year. 

Section 970. as amended. declares the 
county superintendent has the power 
to declare a school district ahandoned 
where there is an insufficient number 
of residents in the district who could 
qualify in sufficient numbers as trustees, 
so that no legal board can be formed 
or quorum obtained so that meetings 
of a board of trustees can be held. It 
is also provided that whenever a school 
district is ordered abandoned upon order 
of the county superintendent in such 
case, the county superintendent shall 
attach said school r1istrict to a con­
tiguous district or districts as therein 

provided in the act. Section 970 as 
amended, contains the customary re­
pealing clause that "all acts and parts 
of acts in conflict herewith are hereby 
repealed." 

Section 1023, Revised Codes of Mon­
tana, 1935, provides as follows: 

"No school district shall be created 
nor boundaries changed between 
March 1st and July 1st of any calen­
dar year, and no school district nor 
any portion of any school district 
shall be included in the petition for 
the consolidation of school districts 
or for the changing of boundaries 
of school districts more than once 
during the calendar year." 

The question is whether Section 1023 
is a limitation upon the power of the 
county superintendent to order an 
abandonment of a school district under 
the provisions of Section 970, as amend­
ed, and, whether Section 970, as amend­
ed, repealed Section 1023 so as to allow 
the order of abandonment in question. 

The two questions have been con­
sidered by our Supreme Court in Box 
et aI., v. Duncan, 98 Mont. 216, 38 Pac. 
(2nd) 986. Tn that case the court had 
under consideration the question of the 
action of the board of county commis­
sioners, ordering the consolidation of 
the high schools in two towns in a 
countv in March of 1934. The court 
held the order of the board "in effect" 
created a new district. and thus was 
contrary to the express limitation of 
Section 1023. On page 221 of the Mon­
tana Report, the court said: 

"If the order of the board in its 
ordinary and reasonable effect would 
result in an invasion of the territorial 
integrity of the existing districts, or 
in the creation of a new district. with­
in the meaning of the above statute 
(Section 1023). it was clearly void 
as I,~aving been made out of time 

Section 970, as amended, expressly 
provides that whenever a school district 
is ordered abandoned, the county super­
intendent shall attach said district to 
a contagious district or districts. When 
the abandoned territory is attached to 
a contiguous district or districts. the 
boundaries of the contiguous district or 
districts are, at least "in effect," if not 
actually changed to include the territory 
abandoned. The order of abandonment 
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resulting in the attaching of the ter­
ritory to a contiguous. distr.ict or ~is­
tricts is in direct conflict with SectIOn 
1023 'unless it can be found that Section 
1023' was repealed by Section 970, as 
amended. 

If repeal of Section 1023 was accom­
plished by Chapter 168, Laws of 1943, 
it could have been done only through 
the general repealing c1au~e, "all a~ts 
and parts of acts in conflict herewith 
are hereby repealed." Repeal of a stat­
ute by implication is not favored by the 
courts. (State ex reI. Metcalf v. Wile­
man 49 Mont. 436, 143 Pac. 565.) 
T~ make tenable the claim that an 

earlier statute was repealed by a later 
one the two acts must be plainly and 
irre~oncilably repugnant to, or in con­
flict with, each other; must relate to 
the same subject; and must have the 
same object in view. (State ex reI. 
Metcalf v. \Vileman, supra; Box et al. 
v. Diuncan, supra.) 

Under the well established rule of 
construing statutes, every statute must 
be given effect, when possible. (State 
v. Callow, 78 Mont. 308, 254 Pac. 187.) 

Consideration need only be brief to 
determine that Chapter 168, Laws of 
1943 did not repeal by implication Sec­
tion '1023. Each statute must be given 
effect, and by so doing, Section 1023 
becomes a direct limitation upon. the 
power of the county superintendent to 
abandon school districts under the pro­
visions of Section 970, as amended by 
Chapter 168, Laws of 1943 .. 

It is my opinion the order of the 
county superintendent ·in the instant 
case, ordering abandonment of the 
school district on April 16th, is contrary 
to the \ provisions <;Jf Section 102~, ~ro­
viding no boundanes of school dlstncts 
shall be changed between March 1st 
and July 1st of any calendar year, and 
is therefore void as having been made 
out of time. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 90. 

Counties-County Assessor-Deputies 
and Assistants-Salaries. 

Held: As to those deputies allowed by 
law where the minimum salary 
pro~ided by Section 4873, Re­
vised Codes of iv{ontana, 1935, 
is more than 90% of the salary 

of the principal officer, as pro­
vided by Chapter 87, Laws of 
1943 the minimum salary pro­
vided by Section 4873 should be 
paid. 

Mr. Chester E. Onstad 
County Attorney 
Powder River County 
Broadus, Montana 

Dear Mr. Onstad: 

July 16, 1943. 

In connection with Opinion No. 73, 
Volume 20, Report and Official Opin­
ions of the Attorney General, and the 
statement in the next to the last para­
graph thereof, "the maximum ~alary 
allowed (deputies) however, apphes to 
both classes of deputies and assistants," 
you direct my attention to the f~ct 
that in your county and other cou~tl~S 
of the state, in certain cases, the pnncI­
pal officer is paid a salary of $1800.00 
per year. The result is the 90% pro­
vided by Chapter 87, Laws of 1~4~, 
would be $1620.00, although the m1l11-
mum salary allowed by Section 4873, 
Revised Codes of Montana, 1935, for 
certain deputies would be $1650.00 per 
year. You request a clarifying opini~:)I1, 
as my former opinion holds Section 
4873 Revised Codes of Montana, 1935, 
applies to the deputies and assistants 
therein named. 

At the time Opinion No. 73 was 
written this inconsistency was over­
looked as it must also have been over­
looked' by the legislature in the en­
actment of Chapter 87, Laws of 19.43. 
However, the clear legislative intention 
in Chapter 87 is to increase, rather than 
decrease salaries. 

In Modesitt v. Flathead County, 57 
Mont. 216, 187 Pac. 911, it was held 
Section 1. Chapter 222, Laws of 1919 
(now Section 4873, Revised Codes of 
Montana, 1935) provided a minimu~ 
salary for the deputies named there1l1 
and who are appointed without the 
consent of the board of county com­
missioners and no change has been 
made in this section at any time since 
the date of the Supreme Court opinion. 

In view of the Supreme Court opin­
ion, and the clear legislative intent in 
the enactment of Chapter 87, Laws of 
1943. it is my opinion that, in those cases 
where the minimum salary provided by 
Section 4873, Revised Codes of Mon­
tana, 1935. is more than the 90% pro­
vided by Chapter 87, Laws of 1943, Sec-
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