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"Whenever there are five or more
children in abandoned territory eligible for attendance in elementary
school as determined by the. county
superintendent and residing more
than three (3) miles from an established school in the district to
which the abandoned territory is
attached, the school trustees shall
provide a school in such abandoned
territory when requested so to do
by the parents of at least three of such
children. In determining whether
such chlidren reside more than three
(3) miles from an established school
in the district, the measurement must
be by the"shortest regularly travelled
route ...
You ask whether or not the above
quoted provision applies to territories
heretofore abandoned, or if it applies
only to territories which will be abandoned in the future.
Applying the cardinal rule of construction, that the intention of the
legislature must be ascertained and
given effect (State v. Board of Commissioners of Cascade County, 89 Mont.
37, 261 Pac. I) and the provisions of
Section 3. Revised Codes of Montana,
1935, declaring "no law contained in
any of the codes or other statutes of
Montana is retroactive unless expressly
so declared," it is my opinion the
amendmen t to Section 970, supra, operates and applies only to those territories which will be abandoned after
the effective date of Chapter 168, Laws
of 1943, which is March 3, 1943.
Our Supreme Court has consistently
held that where it becomes necessary
to determin.e whether the legislature,
in enacting a statute "expressly declared" it to be retroactive within the
provision of Section 3, Revised Codes
of Montana, 1935, its intent in that
behalf must be gathered from the act
itself, and frpm no other source. (State
ex reI. Rankin v. District Court, 70
Mont. 322, 225 Pac. 804; Mills v. State
Board of Equalization et aI., 97 Mont.
13, 33 Pac. (2nd) 563.) Every reasonable doubt is resolved against a retroactive operation of a statute. (Educational Bonds Case, 68 Mont. 526, 219
Pac. 637.)
Chapter 168. Laws of 1943. relating
to provisions for schools in abandoned
territories. is not expressly declared
to be retroactive, so as to include territories heretofore abandoned. The
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legislature might easily have included
such a retroactive clause, but did not.
As the legislative intent must be gathered frol11 the act itself, it is my opinion
the provision in question applies only
to territories which will be abandoned
in the future-that is, after the effective date of Chapter 168, Laws of 1943,
March 3, 1943.
Sincerely yours,
R. V. BOTTOML Y
A ttorney General
Opinion No. 70.
County Comissioners-ContractsHours of Labor.
Held: County commissioners may not
contract for the performance of
any services within the language
of Section 3076. Revised Codes
of Montana, 1935, for a period
in excess of eight hours in any
one day. Money paid on such
contract would be an illegal expenditure of public funds.
June 18, 1943.
Mr. John D. Stafford
County Attorney
Cascade County
Great Falls. Montana
Dear Mr. Stafford:
I have your. opinion rendered to the
county commISSIOners of your county
and agree with your conclusions.
The question presented is whether
the county commissioners may legally
pay an employee of the county time and
a half for time worked in excess of
eight hours.
Section 4 of Article XVIII, Constitution of Montana, provides:
"4. A period of eight hours shall
constitute a day's work in all industries. occupations, undertakings
and employments, except farming
and stock raising; provided, however,
that the legislative assembly may
by law reduce the number of hours
constituting a day's work whenever
in its opinion a reduction will better
promote the general welfare, but it
shall have no authority to increase
the number of hours constituting a
day's work beyond that herein provided."
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"5. The legislature by appropriate
legislation shall provide for the enforcement of the provisions of this
article."
I n pursuance to the constitutional
mandate, the legislature has provided
for the enforcement of the article, and
Section 3076, Revised Codes of Montana, 1935, applicable here, provides in
part:
"A period of eight hours shall
constitute a day's work in all works
and undertakings carried on or aided
by any municip~I, county, or state
government . . .
Section 3080, Revised Codes of Montana, 1935, makes a violation of Section
3076 a misdemeanor and provides a
penal ty therefor.
A contract made in violation of a
valid statute is void and unenforceable.
(McManus v. Fulton, 85 Mont. 170, 278
Pac. 126.) County commissioners have
no power or authority to make an illegal contract, and money paid from
the county fund on a contract illegal
and void would be an illegal act on the
part of the commissioners.
It is therefore my opinion county
commissioners may not contract for
the performance of any service for the
county within the language of Section
3076, Revised Codes of Montana, 1935,
for a period in excess of eight hours in
anyone day. Any money paid on such
a contract would be an illegal expenditure of public funds.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 71.
Clerk of Court-Judgment, entry ofDismissal-Fee.
Held: No fee may be charged for
entry of judgment dismissing an
action or proceeding unless the'
defendant requests such entry.
June 19, 1943.
Mr. John D. Stafford
County Attorney
Cascade County
Great Falls, Montana
Dear Mr. Stafford:
I have your opinion rendered to
your clerk of the district court with

reference to payment of fee for entry
of judgment under the following facts:
In an action for the annulment of a
marriage wherein the defendant did
not appear, the court after hearing
the evidence on behalf of the plaintiff,
denied relief and ordered the complaint
dismissed. The court, you advise, "drew
up and filed in the clerk's office a
decree as follows:
"IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED
that the petition to annul the marriage, be, and the same is hereby denied and the complaint is dismissed."
This order, or judgment, was, by
the judge signed and filed in the records
of the clerk. The question presented
is, who, if anyone, must pay the cost
of the filing of the decree and entry
of the judgment above mentioned.
It is your opinion no fee need be paid
under the above facts. With this conclusion, I agree.
Section 4918, Revised Codes of Montana, 1935, provides the fees to be collected by the clerk of the court for
services and, among others, for the
entry of judgment provides:
"On the entry of judgment in
favor of the plaintiff, he must pay
the additional sum of two dollars and
fifty cents;
"And if in favor of the defendant.
the defendant must pay the sum of
five dollars . . . If the action is dismissed, no fee for the entry of judgment need be paid unless the party
desires the entry of such judgment."
(Emphasis mine.)
Under the facts the judgment was
one dismissing the action. The defendant did not request or desire the judgment be filed. The language of the
statute is plain and unambiguous and
it would seem needs no interpretation
under the facts here presented.
I t is therefore my opinion no fee may
be charged for entry of judgment dismissing an action or proceeding unless
the defendant requests such entry.
Sincerely yours,
R V. BOTTOMLY
Attorney General

