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issued subject to the lien of irrigation
assessments levied against the property
payable after the execution of the deed.
While our Supreme Court has not
passed upon the question whether the
title of the county, a governmental
agency, may be affected by subsequent
legislation, particularly refusing to do
so in State ex reI. City of Billings v.
Osten, 91 Mont. 76, 5 Pac. (2nd) 562,
the general rule is that the relative
rights of the parties, having become
fixed and vested at the time of the tax
sale, cannot be affected by subsequent
legislation (61 C. J, 1243); and this
office in an opinion heretofore given,
relating to the effect of tax deeds on
special improvement assessments, has
held in harmony with this general rule
Opinion No. 391, Vol. 19, Report and
Official Opinions of Attorney General.
Applying the principles above set
forth to your request, it is the opinion
of this office:
1. That in those instances where
bonds of an irrigation district were
issued prior to March 8, 1927, and
tax sale was held prior to February
25, 1937, any amount in excess of
taxes and assessments to date of tax
deed should be distributed to the
irrigation district, providing there
are unpaid bonds of the district, the
amount to be distributed, however,
not to exceed the total amount which
would have been assessed against the
lands for the payment of said bonds
had the lands not been transferred
by tax deeds. In other words, for
example, if, when the bonds were
issued, assessments were spread over
a period of twenty years, and at time
tax deed was issued, the levy for
fifteen years had been made, the district would be entitled to the amount
which would have been obtained for
the remaining five years, insofar as
said excess is sufficient to cover the
assessments for the five years. Any
sum remaining after distribution of
the amount to the district, should be
distributed to the general fund of
the county.
2. If there are no outstanding bonds,
the district is not entitled to any of
the excess, and the same should be
distributed to the general fund of
the county.
3. In those instances where bonds
of the irrigation district were issued
prior to March 8, 1927, and tax sale
was subsequent to February 25, 1937,
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the irrigation district would not be
entitled to any of said excess, and the
excess should be distributed to the
general fund of the county.
4. In those instances where bonds
of the irrigation district were issued
subsequent to March 8, 1927, the irrigation district would not be entitled to any of said excess, and the
excess should be distributed to the
general fund of the county.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No.7.
Motor Vehicles-Taxes-Soldier's and
Sailor's Tax Moratorium-Vehicles
Held: Person in active military or
naval service must pay taxes on
motor vehicle at time of registration.
January 4, 1943.
Mr. J. Miller Smith
County Attorney
LewIs and Clark County
Helena, Montana
Dear 1'.1r. Smith:
You have asked the opinIOn of this
office whether a person in the activ~
army or naval service can register an
automobile, without payment of tax\~s
thereon, in view of the provisiuns of
Sections 2236 and 223,7. Revlset! Codes
of Montana, 1935.
.
It is to be noted these sections of
the Codes were enacted as Chapter 14
of the Laws of the Fifteenth Extraordinarv Session of Montana. 1918, and
in response to the proclamation .'If
Governor S. V. Stewart stating:
"That our soldiers and sailors are
not now given proper immunity consistent with existing conditions and
the public service they are rendering.
They should be protected against loss
by lawsuits and statutes of limitation
during the time of service and for a
reasonable time thereafter.
"To provide a moratorium for
soldiers and sailors and to protect
them from loss by legal proceedings
and statutes of limitation."
The intent of the legislature in enacting the chapter, and other statutes
enacted at said session, was to provide
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for conditions created by World War I.
Most of these statutes have been repealed since that time, but for some
reason, either intentional or unintentional, this chapter remains unrepealed.
It is to be noted, however, Section 1,
Chapter 72, Laws of 1937, requires the
registration of every motor vehicle operated or driven upon the public highways of the state. It is specifically provided the applicant for registration must
pay the registration fee, and, also, at·
such time 'pay the taxes assessed
against such motor vehicle for the current year of registration before the application for registration or re-registration may be accepted by the county
treasurer." Further, Section 12 of said
Chapter provides all acts and parts of
acts, statutes and codes in conflict with
the provisions of the act, and the amendments therein made, shall be, and the
same are expressly repealed.
This would work a repeal of Sections
2236 and 2237, insofar as a motor vehicle
is concerned, where the owner thereof
intended to operate and drive it upon
a public highway, as the owner would
be required to register the vehicle before
such operation, and the county treasurer
is not permitted to register the vehicle
until the taxes are paid.
It is therefore my opinion a person'
in the military or naval service who
owns a motor vehicle which he desires
to operate and drive upon the public
highways of the state must register
such vehicle and pay the taxes thereon.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No.8.
County Treasurer-Vacancy-Oath and
Bond, Failure to file within prescribed
time-County CommissionersAppointing Power-Offices and
Officers.
Held: The failure of a county treasurer elect to qualify within the
time prescribed creates a vacancy in the office which may
be filled by the appointing power.
January 9, 1943.
Mr. Oscar Hauge
County Attorney
Hill County
Havre, Montana

Dear Mr. Hauge:
In your recent letter you advise me
the county treasurer elect for Hill
County has received his certificate of
election, but has neglected and refused
to file his official oath and bond, and
you further advise that more than
thirty (30) days have elapsed since his
receiving said certificate of election.
You inquire whether the present county
treasurer holds over or whether there
will be a vacancy after the first Monday
in March of 1943. You have asked
further if it is the duty and the right
of the board of county commissioners
of Hill County to fill such vacancy if
a vacancy is found to exist.
Article XVI, Section 5, of the Montana Constitution, as· amended by the
vote of the people at the general election held November 8,1938, provides in
part:
"There shall be elected in each
county the following county officers
who shall possess the qualifications
for suffrage prescribed by Section 2
of Article IX of this Constitution and
such other qualifications as may be
prescribed by law:
"One county clerk who shall be
clerk of the board of county commissioners and ex-officio recorder;
one sheriff; one treasurer who shall be
collector of the taxes, provided, that
the county treasurer shall not be
eligible to his office for the succeeding term; one county superintendent
of schools; one co un ty surveyor; one
assessor; one coroner; one public administrator. Persons elected to the
different offices named in this section
shall hold their respective offices for
the term of four (4) years, and until
their successors are elected and qualified. Vacancies in all county, township and precinct offices, except that
of county commissioners, shall be
filled by appointment by the board
of county commissioners, and the appointee shall hold his office until the
next general election ... " (Emphasis
mine.)
Section 511, Revised Codes of Montana, 1935, provides an office becomes
vacant upon the happening of either
of enumerated events before the expiration of the term of the incumbent.
Subdivision 9 provides "his refusal or
neglect to file his official oath or bond
within the time prescribed by law."

