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to be in the year, 1944. In view of
this situation, it does not appear necessary to determine what constitutes "destruction" under the section.
It is my opinion no change can be
made in the valuation of this improvemelH until the next biennial valuation.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

. Opinion No. 56.
Veterans-Tuberculosis-Montana
State Tuberculosis Sanitarium
Held: Discharged veterans are entitled
to preference in admission to
the Montana State Tuberculosis
Sanitarium when (1) at time of
discharge they were citizens or
residents of Montana, (2) where
it is found on their discharge
they are suffering from tubercusis and (3) their admission is
requested by proper federal authority.
May 20, 1943.
F. 1. Terrill, M. D., Superintendent
Montana State Tuberculosis Sanitarium
R. F. D. No.1
Deer Lodge, Montana
Dear Dr. Terrill:
You submit the question relative to
men applying for admission to the
Montana State Tuberculosis Sanitarium
who have been previously discharged
from military service and if they are
entitled to priority over other applicants.
The applicable statute, Section 1520,
Revised Codes of Montana, 1935, provides in part:
" . . . provided, further, that any
soldier. sailor, or marine, who has
served in the army or navy of the
United States, and was at the time
thereof a citizen or had established
his residence in the State of Montana,
who on discharge therefrom is found
to be suffering from tuberculosis, and
whose admission to the Montana state
tuberculosis sanitarium is requested
by the proper federal authorities, shall
be entitled to be admitted thereto, and
shall be classed for the purpose of
admission on the same basis as free
patients, and all such soldiers, sailors
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or marines shall be given priority
for entrance thereto over other applicants in the order in which their applications for admittance are received
and filed."
You will note soldiers, sailors or
marines who have served in the army
or navy of the United States are entitled to preference over other applicants
for admission when they establish three
facts, namely: (I) at the time of their
discharge they were citizens, or had
established their residence in the state
of Montana; (2) a finding on their discharge they were suffering from tuberculosis; (3) admission is requested by
the proper federal authorities.
Discharged veterans who possess the
three above enumerated qualifications
or conditions are entitled to priority for
entrance over other applicants, and as
between veterans of this class their
priority of admission as among themselves is the order in which the applications are received and filed.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

Opinion No. 57.
Consolidated Offices, deputies ofSheriff-County Surveyor
Held: 1. In counties of the seventh
and eighth classes, irrespective
of population, where the office
of sheriff is consolidated with
another office, the sheriff may, if
he deems it ne'cessary, appoint
an undersheriff without the consent of the board of county
commissioners.
2. In such counties, however,
the sheriff must have the approval of the county commissioners before appointing any
deputy or deputies other than
undersheriff.
May 21, 1943.
Mr. Arthur C. Erickson
County Attorney
Sheridan Countv
Plentywood, Montana
Dear Mr. Erickson:
You have requested my opinion on
the following question:
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"Where the office of sheriff and
county surveyor have been consolidated under a single officer in a seventh class county having a population of more than 2,000, has the board
of county commissioners the authority to determine the number of deputies of said officer and to disapprove
the appointment of any deputy or
undersheriff ?"
This office has held that a sheriff in
a county of the seventh class having a
population of more than 2,000 may appoint one undersheriff and one deputy
without the authority or consent of the
board of county commissioners. Opinion Number 15, Volume 20, Report and
Official Opinions of the Attorney General. This opinion was confined to the
situation where the office of sheriff had
not been consolidated with any other
office and it is next necessary to consider the effect of the consolidation of
the office of sheriff and county surveyor
on the authority to appoint an under-.
sheriff and deputies.
The authority to consolidate county
offices is derived from Article XVI,
Section 5, of the Montana Constitution.
This section provides in part:
" . . . the board of county commissioners of any county may, in its
discretion, consolidate any two or
more of the within named officers,
and combine the powers and the
duties of the said offices consolidated ... "
The legislature in pursuance of the
authority granted by Article XVI, Section 5, of the Montana Constitution,
. enacted sections 4749.1 to 4749.7, Revised Codes of :\fontana. 1935, providing for the consolidation' of countv
offic~.
.
Section 4749.7 was amended by Chapter 107. Laws of 1937. and again
amended bv Chapter 104, Laws of 1941.
Section 4749.7 as amended provides in
part:
that where county offices are
consolidated as hereinbefore described, that the officer of the consolidated offices shall have any deputies they may appoint who shall be
aporoved by the board of county commissioners; and provided further, that
the board of county commissioners
shall determine the number of deputies, stenographers, and clerks the
said officers may appoint."

1t is important to note that in the
foregoing section the word "'deputies"
is used and not the word "undersheriff."
Section 4775, Revised Codes of Montana, 1935, distinguishes between an
under-sheriff and a deputy sheriff and
as Chapter 104, Laws of 1941, does not
mention under-sheriff, either in the title
or body of the act, it must be construed
as not including such office.
While the under-sheriff is a deputy
sheriff under our statutes, he is also
more than a regular deputy sheriff; he
is the one person who must assume and
execute all duties and responsibilities
imposed upon the sheriff whenever a
vacancy occurs in the office of sheriff.
The under-sheriff must act until a
sheriff is elected or appointed and
qualifies for the office. Section 4776,
Revised Codes of Montana, 1935.
The word "sheriff" is derived from
the word "shriev" or "shrievalty." The
office of sheriff and under-sheriff are
of ancient origin, originating in England
and Scotland. In England and Scotland
the sheriff was the principal executive
officer in his shire and also exercised
judicial duties. He also collected the
taxes and revenues and traveled his
circuit hearing cases. His under-sheriff
heard all minor matters and his deputy
was a lawyer who advised him as to the
law; it is to be observed that, from the
the earliest times, the office of undersheriff was a distinct and separate office from that of deputy.
In the United States, in adopting the
office of sheriff and under-sheriff. there
has been a consistent distinction in all
legislation with reference to the office
of under-sheriff distinguished trom deputy sheriff. The legislati\'e intent has
always been that there shall be no hiatus in the office of sheriff and that when
a vacancy occurs in the office of sheriff
there shall be an under-sheriff to assume
the duties until a new sheriff is elected
or appointed. There can be no let down
or lapse of law enforcement, especially
in war times. If there were no undersheriff to assume the duties of a sheriff
there would be no law enforcement
until the election or appointment of a
sheriff. One's imagination would need
little urging to picture what a 'catastrophe might place during such time.
I do not believe the legislature e\'er intended to allow any such break down
of our executive department of government.

OPIXIOXS OF THE ATTORNEY GEXERAL
It is therefore my opinion:
I. I n counties of the seventh and
eighth classes irrespective of population, where the office of sheriff is consolidated with another office, the sheriff
may, if he deems it necessary, appoint
an under-sheriff without the consent of
the board of county commissioners.
2. In such counties, however, the
sheriff must have the approval of the
county commissioners before appointing any deputy or deputies other than
under-sheriff.
Sincerely yours,
R. V. BOTTOMLY
Attorney General

Opinion No. 58
Membership in Teachers' Retirement
System-County Superintendent of
Schools, clerk in office of.
Held: Clerk in question in the office
of county superintendent of
schools may not be a member in
the Teachers' Retirement System.
May 24, 1943.
Mr. R. W. Harper
Executive Secretary
Teachers' Retirement System
Helena, Montana
Dear 1-Ir. Harper:
You have requesteclmy opinion concerning the following facts:
A clerk in the office of the county
superintendent of schools has applied
to the Teachers' Retirement Board
for a membership in the retirement
system with prior service rights. She
has been employed since 1930 in administrative work in the superintendent's office and her teaching certificate expired in that year.
This is the question to be answered:
Is a clerk in the county superin. tendent's office entitled to membership in the retirement system?
I t is first important to determine if
a clerk :in a county superintendent's
office is a teacher.
Section I of Chapter 215, Laws of
1939, defines a teacher under the act
a nd provides in part as follows:
'
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"'Teacher' shall mean any teacher
in the public elementary and high
schools of the state, and the University of 1Iontana, . . . including all
kindergarten teachers in the public
schools, and shall include any school
librarian or physical training teacher,
principal, vice principal, supervisor,
superintendent, county superintendent of schools, and any other member of the teaching or professional
staff of any public elementary or high
school of this state, . .. The word
'teacher' shall also include any person employed in the office of or by
the superintendent of public instruction in the performance of duties
pertaining to instructional services.
In all cases of doubt, the retirement
hoard shall determine whether any
person is a teacher as defined in this
act." (Emphasis mine.)
I t is to be noted the quoted section
provides county superintendents of
schools are classed as teachers and,
under Section 2 of Chapter 215, Laws
of 1939, would be entitled to membership in the retirement system. The
fact the county superintendent is named,
but no mention is made of the clerk
in the county superintendent's office
would preclude her from participating
in the benefits of the retirement system and shows the legislative intent to
exclude the clerk. A different situation
arises in regard to the superintendent of
public instruction, as "any person employed in the office of or by the superintendent of public instruction in the
performance of duties pertaining to in- "
structional services" may be a member.
Section 975, Revised Codes of Montana, 1935. as amended by Chapter 20,
Laws of 1939, authorizes the county superintendent of schools to appoint a
clerk, but does not require such a person to have a Montana certificate as it
does in the case of a deputy. This
wdUld indicate the legislature did not
regard the clerk in the county superintendent's office as being in the teaching
profession .
Section 2 of Chapter 215, Laws of
1939. p. 576, provides in part:
"The membership of any person in
the retirement system shall cease if
he shall be continuously absent without pay for a period of more than
three years or if in any period of ten
consecutive.years after he last became

