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129, 234 Pac. 269; State v. Board of
Commissioners of Cascade County, 89
~Iont. 37, 296 Pac. 1.)
A general repealing statute, as this
one, is not to be considered as repealing
by implication special statutes. (Equitable Life Insurance Company v. Hart,
55 Mont. 76, 173 Pac. 1062.)
To make tenable the claim an earlier
statute was repealed by a later one the
two acts must be plainly and irreconcilably repugnant to or in conflict with
each other, must relate to the same subject, and must have the same object in
view. (Wheir v. Dye, 105 Mont. 347;
State ex reI. Browning v. Brandjord,
106 Mont. 395; Montana-Dakota Utilities Company v. City of Havre, 109
Mont. 164.)
The act relates only to those recipients who are temporarily employed
and whose old age asistance has been
discontinued because of such emergency
employment. It provides upon the termination of such employment they be
reinstated on the relief roBs.
This act does not conflict with the
provisions of subdivison (b) of Section
II, Part III, of Chapter 85, requiring
the applicant to demonstrate his income
is inadequate to provide a reasonable
subsistence compatible with decency.
It does not repeal Section IX of Part
III of Chapter 82, requiring the recipient to report an increase in income.
Likewise it does not repeal Section X
of Part III of Chapter 82, as amended
at the last session. of the legislature,
providing for review by the county welfare department for grants of old age
assistance, as this section.
The purpose and object of this act
is to provide for the reinstatement or
restoration of the names of the recipients of old age assistance to the relief
roBs upon the termination of their employment, without the formality of making an application and investigation of
the claim as other.wise would be required by law.
Persons who undertake temporary
emergency war work employment during the war emergency who were theretofore recipients of old age assistance
must report this change in their status;
and, if as a result of such report they
are no longer entitled to old age assistance, their names should be dropped
from the roll. Thereafter-upon the
termination of such employment-their
names are to be restored or reinstated to
the relief rolls without application or in-
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vestigation. After such restoration the
Public Welfare Department may then,
in the usual manner, review these cases
and make such appropriate orders with
reference to these cases as they would
make in any other case where the
recipient's name has been placed on
the relief rolls.
Cases coming within the purview of
this act are to be treated in the same
manner as in other cases, with the exception the names of the recipients are
reinstated on the roll without application, investigation or other formalities
heretofore required by persons whose
assistance had been withdrawn and
thereafter sought to have it renewed.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 52.
County Treasurer-Liability for
Neglect of Duty-Duty.
Held: Mandatory duty is cast upon
county treasurer to mail notices
provided by Section 2 of Chap. ter 159, Laws of 1943, and there
is a possibility liability for failure to do so.
May 3, 1943.

1"1r. Frank J. Roe
County Attorney
Silver Bow County·
Butte, Montana
Dear Mr. Roe:
You have requested my opinion regarding the duty of the county treasurer, under the provisions of Section
2 of Chapter 159, Laws of 1943, as
it has reference to the mailing of
notices to delinquent taxpayers. It is
stated in your request the county treasurer is wholly unable to perform this
duty, with other duties of the office
without the employment of extra assistance, which the county commissioners refuse to furnish.
The section in question, insofar as
your request is concerned, reads:
"It shall be the duty of the county
treasurer of each county to mail
notice to delinquent taxpayers to their
last known address, advising them
of their rights and the amount of de-

6H

OPIX[O};,S OF THE ATTORXEY GEXERAL
linquent taxes under the provisions
of this chapter, within sixty days
after the approval of this act."

There is no ambiguity in the wording of the section. The duty is clear
and mandatory and is a ministerial nature. It would appear to be of equal
rank and importance with other duties
of the office and can not be neglected
merely to permit the performance of
other duties.
The question then naturally arises as
to the liability of the county treasurer
in case of failure to perform the duty.
Section 482, Re\'ised Codes of Montana,
1.935, provides:
"Every official bond executed by
an officer pursuant to law is in force
and obligatory upon the principal and
suretIes therein to and for the state
of Montana. and to and for the use
and benefit of all persons who may
be injured or aggrieved by the wrongful act or default of such officer in
his official capacity; and any person
so injured or aggrieved may bring
suit on such bond, in his own name,
without an assignment thereof."
You will note a private person injured or aggrieved by the wrongful act
or default of an officer may bring an
action against such officer and the
sureties on the official bond. This is
merely a statutory statement of a rule
of law generally prevalent, and stated
in 43 Am. Jur., Sec. 278, page 90, as
follows:
"A public officer who knowingly
or negligently fails or refuses to do
a ministerial act which the law or
legal authority aboslutely requires
him to do may be compelled to respond in damages to one to whom
the duty was owing. to the extent of
the injury proximately caused by
the nonperformance."
The same rule is set forth in 22 R.
C. L. at pages 478 and 517.
It would appear in the event a taxpay-

er who was not notified, brought action
ao-ainst the county treasurer for damages it would be necessary for him to
shO\~ anv damages sustained by him
were pro~imately due to the failure to
mail the notice. and the question of
the liability of the county treasurer
would then be one for a jury.
It is my opinion it is mandatory on
the county treasurer to use all means

in an honest effort to comply with the
duty imposed upon that office by the
section.
Sincerely yours,
R. V. BOTT01fL Y
Attorney General
Opinion No. 53.

Elections-State Highway Debentures
-Holidays-Legal Holidays.
Held: The election to be held Tuesday,
June 8, 1943. for the purpose of
voting upon the issuance of state
highway anticipation debentures
is d legal holiday.
)'fay 4, 1943.

M r. John D. Stafford
Coun ty Attorney
Cascade County
Great Falls, Montana
Dear Mr. Stafford:
You havc requested 111y OpJl1lOn as
to wh ether or not June 8. 1943. will
be a legal holiday.
Chapter 217.
Laws of 1943, provides, "there is hereby
called a general statewide election to
be held in each precinct of every county
in this state on Tuesday, the 8th day
of June, 1943, and at such election this
law (authonzing the issuance of $8.000.000.00 highway debentures) ~hall be
submitted to the qualified voters for
their approval or disapproval, an authorization of the liability herein. created, by a majority vote."
It is to be noted that Chapter 217,
Laws of 1943 states: ''There is herebv
called a general statewide election."
Section 10, Revised Codes of 1Iontana.
1935, provides, "every day on which
a general election is held throughout
the state" shall be a legal holiday.
In Arps v. State Highway Commission, 90 Mont. 152, 300 Pac. 549, the
Montana Supreme Court considered an
election similar to the election to be
held on June 8th, and construed the
term "general election." The Court
said:
"vVe think 'gencral election' named
means a state-wide election at which
all the people entitled to vote may
vote upon a question affecting them
as a whole."
The election to be held on June 8th.
by the terms of the act is state-wide

