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tive county at least one (1) copy of 
the same on or before five (5) days 
after the closing of registration. Each 
county clerk shall return to the Sec­
retary of State with the abstract of 
votes on this act in his county an 
affidavit duly executed showing com­
pliance with this section, and the Sec­
retary of State shall file affidavit of 
his compliance with all provisions of 
this act in the r,ecord of said election 
in his office." (Emphasis mine.) 

You have called my attention to the 
fact that Section 15 of the Chapter, im­
mediately following the above quoted 
provisions, sets forth the qualifications 
for those who may vote at the highway 
debenture election-i. e., registered elec­
tors whose names appear on the last 
preceding completed assessment roll; 
but I fail to see where Section 15 in 
any manner modifies, limits, or qualifies 
the provisions of Section 14. The two 
sections, although contained in the 
chapter providing for the election, relate 
to two different subjects: Section 14 
provides' unambiguously the duties of 
the Secretary of State and the various 
county clerks with regard to putting 
into the hands of the electors copies of 
the referendum measure, while Section 
15 as clearly relates only to the quali­
fications of electors. 

The legislative will is so clearly ex­
pressed in Section 14--"Each county 
clerk shall be required to mail to each 
registered voter ... at least one (1) 
copy ... "-that the intention of the 
legislature becomes plain without con­
struction. While it may be more eco­
nomical and expeditious administra­
tively to require such mailing by the 
coun.ty clerk only to each registered 
qualIfied voter, I feel the legislative 
assembly has clearly displayed its inten­
tion every "registered voter"- have an 
opportunity to scrutinize and study the 
proposed measure. 

It is highly probable there are within 
this state many registered voters who 
are now taxpayers, but who were not 
taxpayers whose names appear on the 
last preceding completed assessment 
roll and hence cannot participate in 
the J une ~th balloting. Such persons­
and conceIvably many others---obvious­
Iy have an interest in the issue to be 
submitted to the qualified electorate. 
It may have been such of our citizens 
the legislative assembly had in mind 

when it required a copy of the act to be 
mailed to "each registered voter." 

" ... This court will not read into a 
statute words necessary to make it . 
conform to a supposed intention of 
the legislature. (Sec. 10519, Rev. 
Codes 1921; Vennekolt v. Fischl, su­
pra; State ex reI. Kurth v. Grinde. 96 
Mont. 608,32 Pac. (2d) 153.) While 
it is the general rule that it is the 
duty of this court to ascertain the in­
tntion of the legislature, if possible, 
and construe the Act with reference 
to that intention, it is equally true 
that the intention must be gathered 
from the language employed by the 
lawmakers. . . ." (Mills v. State 
Board of Equalization et aI., 97 Mont. 
13, 28, 33 Pac. (2nd) 563, 569.) 

The Secretary of State informs me he 
has distributed to each county clerk a 
sufficient number of the copies of Chap­
ter 217. Laws of 1943, to furnish 
one copy to every voter in each county, 
and has instructed each county clerk to 
mail at least one copy of the chapter 
to each registered voter; and I agree his 
instruction is in full compliance with 
the law. 

It is therefore my opinion each county 
clerk must mail to each registered voter 
in his respective county at least one (1) 
copy of Chapter 217, Laws of 1943, 
on or before five (5) days after the 
closing of registration provided in that 
chapter. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General. 

Opinion No. 46. 

Board of County Commissioners, 
Powers of-Rationing Boards 

Held: A board of county commission­
ers may not lawfully expend 
county funds for the purpose of 
hiring a clerk or stenographer 
for a local rationing board. 

Mr. Earl C. Ammerman 
County Attorney 
Park County 
Livingston, Montana 

Dear Mr. Ammerman: 

April 21, 1943. 

I have your letter of April 6, 1943, 
as follows: 
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"The local rationing board has to­
day formally requested of the board 
of county commissioners of this coun­
ty that said board of county commis­
sioners employ a clerk or stenog­
rapher to assist the county rationing 
board, in its work, the assistant to 
be paid from county funds. I shall 
appreciate an opinion from your of­
fice as to whether or not this would 
be permitted under the law." 

In answering your inquiry it should 
be remembered the board of county 
commissioners is a board of limited 
power. It is limited in its authority by 
the legislature of the state. Unless the 
board of county commissioners can 
point to the law authorizing it to ex­
pend public funds for this purpose, then 
such expense may not be lawfully au­
thorized. 

Our Supreme Court has repeatedly 
held: 

"The power to act without author­
ity does not exist." (State ex reI. 
Bean v. Lyons et aI., 37 Mont. 354, 
364, 96 Pac. 922.) 

The Court, stating the foregoing prin­
ciple in a different way, stated: 

"The fact that the contemplated 
action may be in the best interest of 
the county is not an admissible argu­
ment. The doctrine of expediency 
does not enter into the construction 
of statutes." (Franzke v. Fergus 
County, 76 Mont. ISO, 156, 245 Pac. 
962.) 

The rationing board is a federal 
agency operating under the office of 
price administration. The state and 
county have no control or responsibility 
in its operations. I have searched the 
statutes and find no authority for the 
board of county commissioners to ex­
pend county funds for such a purpose. 
I t is therefore my opinion a board of 
county commissioners may not law­
fully expend county funds for the 
purpose of hiring a clerk or stenog­
rapher for a local r<J.tioning board. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 47. 

Counties-County Commissioners-­
War Bonds--Bonds, War. 

Held: No authority exists for the in­
vestnlent of "trust and agency 
funds" by boards of county com­
missioners in United States war 
bonds. 

:Mr. '"'1/. A. Brown 
State Examiner 
State Capitol 
Helena, ::\fontana 

Dear Mr. Brown: 

April 26. 1943. 

You have asked this office if the 
various boards of county commissioners 
may invest monies now held in the 
"trust and agency funds" in United 
States war bonds. You have explained 
to me the designation of monies as 
"trust and agency funds" is by direc­
tion of your department; and such 
monies include funds deposited by di­
rection of law with the county treasurer, 
but which funds are not county funds, 
such as state hail insurance funds, state 
bounty funds, state university millage 
funds, and many others. 

Nowhere in the Revised Codes of 
Montana of 1935 or acts amendatory 
thereto, have I been able to find author­
ity given to boards of county commis­
sioners to make investments out of such 
monies. In this state it is a well estab­
lished principle boards of county com­
missioners may exercise only such 
powers as are expressly conferred upon 
them or which are necessarily implied 
from those expressed; and where there 
is a reasonable doubt as to the existence 
of a particular power in the boards of 
county commissioners, it must be re­
solved against them, and the power 
must be denied. (Section 4441. Re­
vis eo COof'~ of Montana, 1935; Lewis 
v. Petroleum Count\'. 92 Mont. 563, 
565, 17 Pac. (2nd) 60, 61, and cases 
cited therein.) In the case of funds 
such as are here involved, the doubt as 
to the power of the county commis­
sioners over them is extremely great. 
inasmuch as many of the funds are in 
no sense of the term county monies, 
but are rather monies held in trust hv 
the county treasurer. -

While here the object sought to he 
accomplished-the purchase of United 
States war hands-is a worthy and laud-
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