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"In the case of taxpayers other 
than residents gross income includes 
only the gross income from sources 
within this state." (Emphasis mine.) 

These two sections must be read to-
gether in determining the tax lia
bility of non-residents. The words 
"incomes from sources within this 
state" used in Subdivision 3 of Section 
2295.7, as amended by Chapter 7, Laws 
of 1939, must be construed in harmony 
with the language of Section 2295.3 
which imposes a tax on the income of 
non-residents from all property owned 
and from every business, trade, pro
fession or occupation carried on in this 
state. The two sections are entirely 
harmonious and they' clearly impose 
a tax on all income of a non-resident 
received from sources within Montana, 
including income from every business, 
trade, profession or occupation carried 
on in Montana by a non-resident. 

When such person was employed as 
a civil engineer (or at any other em
ployment) in Montana and received 
income from such employment, it is 
perfectly clear that this was income 
received from Montana sources and 
,,,hich is plainly taxable under the 
above statutes. 

While the civil engineer's letter sub
mitted does not indicate on what 
ground he claims exemption from the 
tax as a non-resident, it is possible he 
may have in mind some constitutional 
obje'ction to Montana taxing a non
resident. If such is the case, I may 
say that the constitutional power of 
a state to levy a non-discriminatory 
income tax upon income of non-resi
dents arising within its borders is too 
well settled to be any longer open to 
question. 

I quote the following statement of 
the law from Prentice-Hall State and 
Local Tax Service (Montana volume), 
page 91128, paragraph 91.136: 

"The states may tax incomes ac
cruing to non-residents from their 
property, business, occupations or 
services within the taxing state, en
forcing payment as far as they can, 
by the exercise of a just control 
over persons and property within 
their borders. This fundamental is 
so well established as to require no 
extensive citation." (Citing numer
ous authorities.) 

It is my opinion that on the facts 
presented, the said civil engineer is 
liable for the payment to this state of 
an income tax on his Montana income 

• in accordance with your computation 
thereof on the basis of the figures sub
mitted to you by his employer. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 259. 

Purchasing Agent - Printers - Bids
Contracts-Resident and Non-Resident 

Bidders. 

Held: The provisions of Section 260, 
Revised Codes of· Montana, 
1935, do not require the pur
chasing agent in letting con
tracts for printing for the De
partment of Public Welfare to 
give a preference to printers 
within the state of Montana 
over printers without the state 
of Montana, provided the print
ing offered from without the 
state is of equal quality and 
offered at a lower bid; the 
printing in either instance is to 
bear the union label as provided 
by Section 260. 

Mr. W. J. Fouse 
Administrator 

November 30, 1944. 

State Department of Public vVelfare 
Helena, Montana 

Dear Mr. Fouse: 

Your letter has been received, re
questing an opinion asking if the pro
visions of Section 260, Revised Codes 
of Montana, 1935, require that in the 
letting of contracts for printing for 
your department by the state purchas
ing agent preference is required to be 
given to printing done within the state 
over a bidder who submits a bid for 
supplying printing of equal quality but 
at a lower price, the work being done 
without the state, and where all of the 
printed material will bear the union label 
of the branch of the International 
Typographical Union of the city in 
which the material is printed. 

Section 260, Revised Codes of Mon
tana, 1935, provides: 

cu1046
Text Box

cu1046
Text Box

cu1046
Text Box



332 OPINIONS OF THE ATTORNEY GENERAL 

"All printing for which the state 
of Montana is chargeable, including 
reports of state officers, state boards, 
pamphlets, blanks, letterheads, en
velopes, and printed matter of every 
kind and description, save and ex
cept certificates of appointment and 
election to office, shall have the label 
of the branch of the International 
Typographical Union oi the city in 
which they are printed." 

Section 260 was enacted in 1897 and 
has been carried forward through the 
various revisions of the code unchanged. 

In construing a statute. it is the duty 
of one construing it to ascertain and 
declare what is in terms or in sub
stance contained therein, not to insert 
what has been omitted. or to omit 
what has been inserted. (Section 10519, 
Revised Codes of Montana, 1935; Rung 
v. Industrial Accident Board, 114 Mont. 
347, 136 Pac. (2d) 754; State ex reI. 
Dean v. Brandjord, 108 Mont. 447, 92 
Pac. (2d) 273.) 

Applying this rule of construction 
to the statute under consideration, I 
find no intention expressed by the 
legislature to require the preference be 
given to bids of printers where the 
work is done within the state and 
where the bids are not equal. 

Such a preference is provided for by 
Section 283.1, Revised Codes of Mon
tana, 1935, where the contract is for 
the printing and/or binding of de
cisions of the Supreme Court of Mon
tana, session laws. resolutions, me
morials, and all codes and statutes of 
the state of Montana. Since your de
partment does not have to do with the 
printing of any of the above mentioned 
documents, this section is without ap
plication to your department. 

By the provisions of Section 293.6, 
Revised Codes of Montana, 1935, the 
state purchasing agent is granted ex
clusive power, subject to the consent 
and approval of the Governor, to con
tract for all printing used by the state 
of ~[ontana in any state office, elective 
or appointive. or by any state board, 
commission, bureau, state institution 
or department. 

All contracts let by the state pur
chasing agent are to be let to the low
est responsible bidder (Section 293.3, 
Revised Codes of Montana. 1935), ex
cept that where the bid of a resident 
as against the bid of a non-resident 
submits goods of the same quality and 
the bid of the resident is the same as 

the non-resident, then preference shall 
be given to the resident bidder of the 
state of Montana over the non-resi
dent. (Section 293.10, Revised Codes 
of Montana, 1935.) 

The state purchasing agent act was 
enacted in 1921 and amended in 1923. 
If there is any conflict between the 
provisions of the various sections of 
the purchasing agent act, and in par
ticular the sections above cited, with 
Section 260, Revised Codes of Mon
tana, 1935, then the sections cited from 
the act with reference to the purchas
ing agent will control. 

In my opinion the provisions of 
Section 260. Revised Codes of Mon
tana, 1935, do not require the pur
chasing agent in letting contracts for 
printing your department's material to 
give a preference to printers within the 
state of "Montana over printers without 
the state of Montana, provided the 
printing offered from without the state 
is of equal quality and offered at a 
lower bid; the printing in either in
stance is to bear the union label as 
provided by Section 260 above. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 260. 

Highways-Speed on Highways of 
Unincorporated Towns-County 

Commissioners-U riincorporated Cities 
and Towns-Cities and Towns, 

Unincorporated, Highways. 

Held: If streets of unincorporated 
towns or villages in Montana, 
not a part of an arterial high
way, are public highways, un
der the prov'isions of Section 
1612, Revised Codes of Mon
tana, 1935, they are subject to 
the speed restrictions set forth 
in Chapter 199, Laws of 1943. 

Mr. M. L. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Parcells: 

December 1, 1944. 

You have requested an opInIOn of 
this office relative to whether there is 
any maximum speed limit on streets 
of unincorporated towns and villages 
within the state of Montana which 

cu1046
Text Box




