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Section 12313, Revised Codes of Mon
tana, 1935, provides in part as follows: 

"A trial by jury may be waived 
by the consent of both parties ex
pressed in open court and entered 
in the docket ... " 

Thus it may be seen from the above 
quoted statutes the defendant in a 
criminal action has a right to a jury 
trial and such right must be expressly 
waived if a jury is not desired. 

Section 4935, Revised Codes of Mon
tana, 1935, provides in part as follows: 

.. Jurors in courts not of record, 
in both civil and criminal actions, 
shall receive one dollar and fifty 
cents per day, but in civil actions 
the jury must be paid by the party 
demanding the jury, and must be 
taxed as costs against' the losing 
party ... " 

The above section intimates at least 
that only in civil actions shall the de
fendant or losing party have to pay the 
jury fees and only in such actions shall 
the jury fee be included in the costs. 

Generally costs are not assessable in 
criminal actions unless made so es
pecially by the statute relating to the 
specific offense. See in this respect, 14 
American Jurisprudence, Volume 14, 
page 69, as follows: 

"Costs in criminal prosecutions are 
unknown at common law; their re
covery in any criminal case depends 
wholly upon statutory provisions 
therefor." 

Our Supreme Court in the case of 
State v. Stone, 40 Mont. 88, 105 Pac. 
89. at page 92 thereof, holds as follows: 

"Contention is made that the judg
ment is erroneous in that it includes, 
as a part of the penalty, the payment 
of the costs incident to the prosecu
tion. At common law costs, as such 
were unknown. (Citations.) The re
covery of them depends upon the 
provisions of the statute upon the 
subject. If they are not expressly al
lowed, they cannot be recovered. 
The rule applies as well to criminal 
cases. While it is competent for 
the legislature to make the costs a 
part of the penalty, as such, or to 
provipe generally that a defendant 
upon conviction of any crime, shall 
be adjudged civilly liable for them. 

in the absence of such a statute courts 
have no power to include them in 
the judgment. There is no general 
provision in the Revised Codes upon 
the subject; nor does the section 
supra, fixing the penalty for the 
offense here involved, grant-the pow
er to impose costs. The judgment is 
therefore erroneous insofar as it in
cludes them . . ." 

You have not specified whether the 
punishment for the statutory infraction 
for which the defendant was convicted 
carries the penalty of costs or not; 
therefore it is to be presumed that it 
does not. 

It is my opinion that if the statute 
designating the punishment for any 
particular crime or infraction of the law 
of Montana does not specifically au
thorize the assessment of costs upon 
conviction that the defendant may not 
be assessed with costs upon such 
conviction. This holding applies both 
to district and justice courts. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 257. 

Schools and School Districts-Superin
tendent of Schools-Taxes-Clerk of 

School Districts-Children, Schools. 

Held: Where the facts existing show 
a child eligible for inclusion on 
the census list and thereby en
titled to attend school in the 
district without the payment of 
tuition, this right may not be de
nied because his name has er
roneously been stricken and his 
apportionment erroneously cred
ited to another district. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

November 16, 1944. 

You have submitted for my considera
tion a letter written by the clerk of 
school district number one, of Silver 
Bow County, and request my opinion 
on the following question based upon 
the facts as given: 
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"A child lives in district number 
one, but the county supertintendent 
claims him in district number three, 
therefore, his tax apportionment on 
the eight mill levy, plus state appor
tionment is distributed to district 
number three. Does board number 
one have power to collect private 
tuition for the child when district 
number three refuses to make trans
fer? 

upon consideration of the facts ex
isting and as outlined in the letter of 
the clerk of district number one, 
it is apparent that several questions are 
involved and must be considered. 

The facts show that the 194Z census 
taken by the clerk of district num
ber one contains the name of the 
child, together with the names of 
his pan!.nts and their street address in 
Butte, Silver Bow County, Montana. 
Under the provisions of Section 1051.1, 
Revised Codes of Montana, 1935, the 
child's name was stricken from the 
census of the district number one with 
notation, "District oN umber Three." 

Upon notification of this :tction by 
the county superintendent, the clerk 
of district number one made further 
inquiry to establish the fact of residence 
and learned that the parents were ac
tually residing at the address shown 
in the census and intended that as their 
residence. The apportionment was made 
to district number three in the usual 
course, and the child attended school 
in district number one, although dis
trict number three refused to make the 
transfer. No tuition was demancled for 
the school vear 194Z-43. The name 
was again stricken from the census 
list of district number one for 1943, 
and evidentlv the same procedure fol
lowed. However. district number one, 
upon refusal of district number three 
to make the transfer of funds, demanded 
and compelled the parents to pay tuition 
for the school vear 1943-44. 

Section 1051. -Revised Codes of Mon
tana, 1935, requires the clerk of each 
school district between the 15th day 
of September and the 15th day of 
October, of each year, to take the 
census of all children between the 
ages of six and twenty-one years re
siding within his district. The term 
"residence" and "residing" as used in 
the section is defined therein as follows: 

"The term 'residing' as used in 
this section shall be defined in such 
a way as to include, 

"\. Children residing with their 
parents or guardians in such district, 

"Z. Children temporarily residing 
outside of such district for the pur
pose of attending any district school 
or county high schools or other public 
institution of learning or any benev
olent or private institution, providing 
that parents or resident children of 
any district must be residing in the 
district on the first day of October 
and provided further that the resident 
children themselves must have been 
actual residents of the district im
mediately previous to such outside 
residence." 

Further defining the word "residing" 
it provides: 

"The term 'residing' is further de
fined in such a way as to exclude, 

"\. Children temporarily visiting 
in or passing through such district, 

"Z. Children who have never actu
ally resided within the district. even 
though their parents or guardians 
shall reside within the district, 

"3. Children who are residing with
in the district for the purpose of at
tending any district school or county 
high school or other public institution 
of learning or any private or bene
volent institution of learning who 
shall be listed in the sc.hool rlistrict 
where their parents reside. 

"4. All children who may properly 
be included in the census or (of) some 
other district ... " 

The 'purpose of the census is to 
determine the apportionment for the 
district. The apportionment is based 
on the number of children of school 
age actually and physically living (other 
than temporarily present) within the 
district, and is not dependent upon resi
dence of such children as the term 
residence is generally used. The stat
ute excludes children temporarily with
in the district for the purpose of at
tending school, and includes children 
living in or whose homes are in the dis
trict. hut who are temporarily residing 
outside of the district for the purpose of 
attending school. provided in the case, 
the parents of such child or children re
side or live in the district on the 1st day 
of October, and that such child also 
resided or lived in the district before 
temporarily residing or living outside. 
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Under the facts in the instant case, 
it appears that when the 1942 census 
was taken, the parents of the child in 
this' case was residing at 2312 Pine 
Street in Butte. After the name was 
stricken and a further check was made, 
it was learned that the child, was 
attending the Greeley school. We 
may assume, therefore, that at the time 
the census was taken the parents and 
the child were physically and actually 
present and living or residing in dis
trict number one. Under jiuch facts, 
the name of the child was rightly 
on the census list for district number 
one, and was erroneously stricken there
from by the county superintendent. 

\Vith reference to the 1943 census, it 
does not appear whether the same con
ditions as to the residence of the child 
and the parents existed. However, 
from the fact that the clerk of district 
number one demanded and received tui
tion from the parents, it must be as
sumed that the child was attending the 
district school. Assuming, therefore, 
that the facts were the same, then the 
same result must follow, viz., the child's 
name was correctly placed on the list 
and was erroneously stricken therefrom. 

It is evident from the facts here that 
the apportionment for this child was 
made by the county superintendent to 
district number three because she de
termined that this name was wrong
fully on the census list to district num
ber one and rightfully on that of dis
trict number three. In view of the 
facts as stated above, this action of 
the county superintendent was error, 
and the apportionment for this child 
should have been made to district num
ber one. Hence, inasmuch as under 
the facts the child was rightfully 
entitled to attend the schools of district 
number one without the payment of 
tuition, the fact that his apportionment 
was erroneously credited to another 
district, should not, as a matter of law, 
deprive him of that right. 

It is therefore my opinion that where 
the facts existing show a child eligible 
for inclusion on the census list and 
thereby entitled to attend school in the 
district without payment of tuition, this 
right may not be denied because his 
name has erroneously been stricken and 
his apportionment erroneously credited 
to another district. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 258. 

Income Tax-Taxes-Non-Resident 
Income Tax-State Tax. 

Held: A non-resident of Montana is 
liable for the payment to this 
state of an income tax on his 
Montana income in accordance 
with Montana income tax law. 

November 18, 1944. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol 
Helena, Montana 

Dear Mr. Goza: 

My opinion has been requested upon 
the following matter: 

During a portion of the year 1942 
a firm of engineers of St. Paul. Min
nesota, employed a civil engineer, 
for the performance of certain work 
at the Gore and Great Falls airfields 
near Great Falls, Montana, and paid 
him $3,286.80 for said services. 

Said civil engineer, I am informed, 
is and was a legal resident of Min
nesota during the time that his sal
ary was earned, but said salary was 
received by him for work performed 
in Montana. The civil engineer has 
refused to report and pay the Mon
tana income tax on this income, in
sisting that he is not liable to pay 
the same because he is a non-resi
dent of Montana and he has re
quested my opinion as to his lia
bility. 
Section 2295.2, Revised Codes of 

Montana, 1935, imposes an income tax 
at specified rates (1 ,,t,- on the first 
$2,000 and 2% on the second $2.000) 
upon the net income of every indi\'id
ual subject to the tax. Section 2295.3 
of said code reads as follows: 

"A like tax is imposed upon every 
person not resident of this state, 
which tax shall be levied, collected 
and paid annually at the rates speci
fied in Section 2295.2 with respect 
to his entire net income. as herein 
defined except as hereinafter provid
ed, from all property owned and from 
every business, trade, profession or 
occupation carried on in this state 
by such a person." (Emphasis mine.) 

Subdivision 3 of Section 2295.7, Re
vised Codes, 1935, provides that: 
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