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original or tax delinquent owner, but
direct from the sovereign. In this
respect see State v. Jeffries, (Mont.),
270 Pac. 638, at page 640, as follows:
"However, 'the Legislature has
power to provide either that a tax
sale shall create a new title, cutting
off a1\ prior liens, incumbrances, and
interests, or to provide that the tax
purchaser shall acquire the interest
only of the person in whose name
the lands were assessed or of the
real owner.' 3 Cooley on Taxation
(4th Ed.) 2930, Sec. 1492. By the
enactment of Section 2215, Revised
Codes of 1921, providing that a tax
deed conveys absolute title 'free from
all encumbrances, except the lien for
taxes which may have attached subsequent to the sale,' our Legislature
adopted the first course. The tax
deed mentioned is not derivative, but
crea·tes a new title in the l1ature of
an independent grant from the sovereignty, extinguishing a1\ former
titles and liens not expressly exempted from its operation .. ."
Generally, it is held where there is
but one tax on the real estate, as in
our statutes provided, the tax lien covers
the entire property. When a new title
is created, not clerivative of the delinquent taxpayer but from the sovereign,
the tax deed passes all rights to oil
and gas not developed prior to the
county taking title by properly noticed
tax proceedings, and the oil and gas
rights, although separately owned, are
passed by the tax proceedings from
the former owner to the county or the
tax deed purchaser. (See in this respect,
61 C. J. 1301, Peterson v. Hall, 50 S. E.
603, and Gas Leases and Royalties,
Sec. Ed. Glassmore, 373, 374 and 379.)
It seems appropriate to add here that
as our statues, particularly Section
2209 and 2215.1-2215.8, Revised Codes
of Montana, 1935, provides for giving
notice to the owners upon application
or suit for tax deed, that in either
instance record owners of oil and gas
rights should be given such notice.
If such notice was given, it seems that
our legislature inteneded their rights
to be eliminated as are the rights of
the surface owner.
Therefore, under the Montana law,
it is my opinion that undeveloped oil
and gas rights pass under lega1\y taken
tax deed to the surface rights, even
though the owner of the oil and gas
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rights and the owners of the surface
rights are separate persons and the
owner of the oil and gas rights received
his rights to the oil and gas from the
owner of the surface rights prior to
tax delinquency or even from a prior
owner, subject, however, to proper notice having been given to record owners
in the tax proceedings.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

Opinion No. 254.
Weed Control Districts-LandsDistricts, Weed Control.
Held: The petition for weed control
and weed seed extermination
district must contain description
of each piece of land within
the same, together with name
of record owner thereof, and if
one or more persons owning
lands within said district object
the hearing on the creation of
the district must be postponed
until the owners of 51 % of the
agricultural lands within the
district have filed with the commissioners their written consent
to the formation of such district.
October 7, 1944.
Mr. H. O. Vralsted
County Attorney
Judith Basin County
Stanford, Montana
Dear Mr. Vralsted:
You have requested an opmlOn of
this office pertaining to the formation
of a county wide weed control district
under the provisions of Chapter 195,
Laws of 1939, as amended by Chapter
90, Laws of 1941.
You state that it is desired to form
one district composing the entire county, and wish to know if the legal description of each piece of land within
the district must set forth in the petition and also if upon the objection of
one land owner whether there must
be filed the written consent of fifty-one
per cent of the land owners within the
proposed district.
In answer to your first inquiry, I refer
you to Sections 5 and 8 of said Chapter
195, Laws of 1939. Said Section 5
specifically provides as follows:
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"Vvhen a petition signed by twentyfive per cent (25%) of the freeholders
of any proposed district, outside of
any incorporated town or city of the
county, is presented to the commissioners of such county, asking for
the creation of a weed control and
weed seed extermination district, the
commissioners shall set a day for
a hearing of the same and order notice
thereof to be given to all persons
interested, as is hereinafter provided,
Said petitions shall set forth the
boundaries of the district and the
legal description of each piece of
land within the same, together with
the record owner thereof," (Emphasis
mine.)
Said Section 8 provides as follows:
"Twenty-five landowners within
the incorporated limits of any city
or town may present a like petition
to the council of said city or town,
and the city or town council shall
have authority to create weed control
and weed seed extermination districts
within the city or town in like manner
as herein provided for in the creation
of weed control and weed seed extermination districts within the county."
From a reading of these two sections
of said Chapter 195, it clearly appears
that the legislature intended that there
should be a difference between weed
control and weed seed extermination
districts in unincorporated and incor'porated areas. Thus, if it were desired
to make a district consisting of the
entire county, all incorporated cities and
towns would have to be excluded from
such district. Therefore, it would be
impossible to have any solid district
unless there were no incorporated municipal bodies within the county. As
incorporated cities and towns must be
excluded, it is only reasonable that
the various pieces of lands within the
district should be fullv described as required by Section 5 of said Chapter 195.
In answer to your second inquiry, I
refer you to the specific provisions of
Section 7 of Chapter 195, wherein
it states that if anyone within the
district makes an objection, the commissioners must not proceed further
until the written consent of fifty-one
per cent of the owners within said
proposed district submit their written
consent to the formation of the dis-

trict. Upon the receiving of such consent, then the commissioners may proceed with the hearing, and if they determine that the formation of such district is desirable and in the best interests
of the people interested, they shall declare the district created by an order
fully entered in the minutes. This office,
in Opinion No. 205, Volume 19, Report
and Official Opinions of the Attorney
General, held that the creation of the
district was within the discretion of
the commissioners and that the objection or objections must come from landowners within the proposed district.
Therefore, it is my opinion that a
petition for the formation of a weed
control and weed extermination district
must contain the legal description of
each piece of land within the said proposed district, together with the names
of the record owners of each piece
and that if there is one or more objections from landowners within the
proposed district, the hearing on the
creation of such district must be postponed until the owners of fifty-one per
cent of the agricultural land within the
proposed district have filed with the
commissioners their consent to the
formation of such a district.
Sincerely yours,

R. V. BOTTOML Y
Attorney General
Opinion No. 255.
Airports-Levy of Taxes for AirportsTaxes-Maintenance by County and
Cities for Airports.
Held: County levies of tax for building or maintaining, or both, of
an airport within the county
should be assessed against all
the taxable property of the county, including property within
incorporated cities or towns, regardless of whether the county
is acting jointly with one or
more incorported cities or towns
or acting individually.
October 9, 1944.
Mr. Bert 1. Packer
County Attorney
Teton County
Choteau, Montana

