OPli\IONS OF THE ATTORNEY GE1'\ERAL
Dear Mr. Raftery:
You have requested an opinIOn of
this office as to whether the Livestock
Commission's stock inspector in the
Cascade County district has authority
to take over, under the estray law, three
horses, the ownership of which is unknown, from a person who took up the
horses when found trespassing on His
premises, which premises are within
the confines of an established herd
district.
Neither your commission nor that of
the deputy county attorney of Cascade
County states ;'vhether this herd district was a general herd district organized under the provisions of Sections
3384 to 3389.1, Revised Codes of Montana, 1935, or a horse herd district
organized under the provisions of Sections 3389.2 to 3389.6, Revised Codes
of Montana, 1935, or whether there
were any conditions precedent to the
taking of the horses by the stock inspector. Due to these omissions in
information, I am taking it for granted
that this district was organized under
the first mentioned sections and that
the impounder is turning these horses
over to your inspector without obligation on the part of the Livestock Commission.
Section 3334, Revised Codes of Montana, 1935, as amended by Chapter 34,
Laws of 1943, provides in part as follows:
"Any stock inspector authorized
by the Montana Livestock commission shal1 take into his possession a\1
estrays found within his district."
It is to be noted the section just
quoted. does not state that the inspector
must find the estrays, but it specifical1y
states he shal1 take into his possession
all estrays found within his district.
Thus, in accordance with the statute,
any estray found by anyone within the
district should be taken bv the stock
inspector. Neither does this statute
differentiate as to where the estray is
found; it merely states within the district. Further Section 3386, Revised
Codes of :'.Jontana, 1935, providing for
the impounding of livestock found trespassing on property within a herd district, provides if the owner of the stock
is unknown the stock inspector shal1
be notified. It is true said Section 3386
does not specifical1y provide the stock
inspector shall take them, but it also
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does not provide specifical\y for any
other disposition of such stock. The
Montana Supreme Court in Jorgenson
v. Story et aI., 78 Mont. 477, 254 Pac.
427, by way of casual explanation intimates that in the event such trespassing
stock fa\1s within the definition of
estrays, they would be sold by the
stock inspector.
Therefore, upon the assumed state of
facts hereinbefore set forth, it is my
opinion the stock inspector should take
over these horses from the person who
took them up, regardless of the fact
the horses were running at large upon
his premises within a general herd district at the time they were taken up.
Sincerely yours,
R. V. BOTTOML Y
A ttorney General
Opinion No. 248.
Supreme Court-Filing Fees-Federal
Agencies-Alien Property Custodian.
Held: Alien property custodian of the
United States of America must
pay filing fees upon filing suits
in the Supreme Court of the
State of Montana.
September 9, 1944.
NIr. Frank Murray, Clerk
Supreme Court of Montana
State Capitol
Helena, Montana
Dear Mr. Murray:
You have requested an Opl11l0n of
this office asking if the alien property
custodian of the United State of America must pay the regular filing fees for
filing suits in the Supreme Court of
the State of Montana.
This office held in Opinion No.
64, Volume 20, Report and Official
Oi)inions of the Attorney General, that
the emergency pI'ice control administration was not exempt from paying filing
fees in the state court on the grounds
that Section 4893, Revised Codes of
:'.10ntana, 1935 does not exempt federal
agencies and that the federal act creating the agency did not exempt the
same from the payment of such fees.
Section 9810, Revised Codes of Montana, 1935, does not exempt federal
agencies from paying court fees and
the federal act popularly caned "Trad-
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ing with the Enemy Act" does not exempt the alien property custodian of
the United States of America, or any
of the agents or employees of such
custodian from paying fees.
Therefore, it is my opinion the alien
property custodian of the United States
of America must pay filing fees upon
filing suits in the Supreme Court of
the State of Montana.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 249.
Registration of Electors-ElectorsDeputy Registrars-County Commissioners, Appointment of by.
Held: The county commissioners shall
appoint a deputy registrar for
each precinct in the county in
accordance with Section 557,
Revised Codes of Montana, 1935,
as amended by Chapter 172,
Laws of 1937.
September 11, 1944.
Mr. Ed C. Jones
County Attorney
Park County
Livingston, Montana
Dear Mr. Jones:
You have requested an opmlOn of
this office pertaining to whether the
county commissioners shaH appoint deputy registrars in precincts within ten
miles of the office of the county clerk
and recorder.
Section 557, Revised Codes of Montana, 1935, as amended by Section 5
of Chapter 51, Laws of 1941, provides
in part as follows:
"All ... the county commissioners
shall appoint a deputy registrar,
other than notaries public and justices
of the peace, for each precinct in
the county. Such deputy registrar
shall be a qualified, taxpaying resident in the precinct for which he is
appointed and shaH register electors
in that precinct . . . "
Said Section 557 as amended was
originally enacted by our legislature as
Section 10 of Chapter 122, Laws of
1915, and as originally enacted read in
part as foHows:

"All Notaries Public and Justices of
the Peace are hereby designated as
Deputy Registrars for the purpose
of carrying out the provisions of
this act. The County Clerk of each
county may appoint a Deputy Registrar in each precinct of such county
distant more than ten miles from the
County Court House wherein no
'J ustice of the Peace or Notary Public resides ... " (Emphasis mine.)
Our legislature enacted Chapter 38,
Laws of 1917, specifically to amend
said Section 10 of Chapter 122, Laws of
1915, and Chapter 38 was re-enacted as Section 557, Revised Codes of
Montana, 1921, and re-enacted as the
same section in the 1935 codes, which
was amended by Chapter 172, Laws of
1937, only in respect to the pay of said
deputy registrars, and in the same respect, amended again by Chapter 51,
Laws of 1941.
The original enactment in 1915 provided only for the appointment of such
deputies in precincts ten miles or more
from the clerk's office, and had the
legislature not intended to change that
situation, I do not see the reason for
the ~mendment. It is true Section 556,
ReVIsed Codes of Montana, 1935, provides in part as follows:
"If any elector resides more than
ten miles distant from the office of
the county clerk, he may register before the deputy registrar within the
pre~:nct where such elector resides

But it is to be noted that this is not
a positive statement to the effect that
electors residing within ten miles may
not register with a deputy registrar. At
the most it is merely a negative statement, while the language found in
Section 557 regarding the appointment
of deputy registrars for each precinct
and authorizing them to register electors in that precinct is a positive direction to the county commissioners. Further, it should be noted that said Section
556 was enacted originally in 1913 and
was amended by being incorporated
in Chapter 122, Laws of 1915, as Section
9 of said chapter, the same chapter
wherein said Section 557 was first enacted. At the time Section 556 was
incorporated in Chapter 122, Laws of
1915, Section 557, then Section 10 of
said chapter, was radically different,
as herein pointed out, from what it is

