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fund for the purchase of a truck 
or other equipment to be used 
in maintaining the bridges of 
the county, if within the exer­
cise of a sound discretion this 
is reasonably necessary for such 
purpose. 

September 7, 1944. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You have requested my opinion as 
to whether the county commissioners 
may purchase a truck and other neces­
sary equipment for use in maintaining 
and repairing the bridges in the county, 
from the bridge fund. 

A board of county commissioners is 
one of limited jurisdiction and powers, 
and must in- every instance justify its 
action by reference to the provision's 
of law defining and limiting these pow­
ers. (State ex reI. Lambert v. Coad, 23 
Mont. 131, 137, 57 Pac. 1092; State ex 
reI. Gillett v. Cronin, 41 Mont. 293, 
295, 109 Pac. 144.) 

When determining whether or not a 
board of county commissioners have 
authority to do a certain act, we must 
find some statutory provision specifi­
cally giving stich authority or from the 
language of which the authority may 
reasonably be implied. 

With reference to the question here 
considered, we find Section 4465.3, Re­
vised Codes of Montana, 1935, defining 
the jurisdiction and powers of the 
board of county commissioners. As 
to highways, ferries and bridges, it 
provides in part: 

"The board of county commission­
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law. 

"To "layout, maintain, control and 
manage public highways, ferries and 
bridges, within the county, and levy 
such tax therefor as required by 
law ... " -:{i 
The duty to exercise the authority 

granted by this statute is mandatory. 
(Moore v. Industrial Accident Fund, 
80 Mont. 136, 139, 259 Pac. 825.) While 
the legislature has thus imposed the 
duty upon the board to maintain the 
highways, ferries and bridges, it has 

not set out any specific mode or method 
for the board to follow. In such a case 
then, our Supreme Court has held in 
the case of Morse v. Granite County, 
44 Mont. 78, 98, 119 Pac. 286: 

"The board is left free to use its 
own discretion in selecting the mode 
it shall adopt or the course it shall 
pursue, and the result cannot be 
called in question if the course pur­
sued is reasonably well adapted to 
the accomplishment of the end pro­
posed." 

Section 1704, Revised Codes of Mon­
tana, 1935, provides for the levy of a 
tax for the purpose of "constructing, 
maintaining and repairing free public 
bridges." The fund provided by this 
special tax is a special fund for use 
only in constructing, maintaining and 
repairing free public bridges. There­
fore, any money expended from this 
fund for these purposes only is lawful. 

If, therefore, the board of county 
commissioners exercising a sound dis­
cretion, deem it necessary that a truck 
or other equipment be purchased for 
the purposes above mentioned, it has 
authority to purchase the same from 
the bridge fund. 

It is therefore my opinion that a 
board of county commissioners may 
use money of the bridge fund for the 
purchase of a truck or other equipment 

. to be used in maintaining the bridges 
of the county, if within the exercise of 
a sound discretion this is reasonably 
necessary for such purpose. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 247. 

Herd Districts-Duties of Stock 
Inspectors-Stock Inspectors-Live­

stock. 

Held: Stock inspector shall take up 
all estrays found within his 
district whether the same are 
found within general herd dis­
trict or not. 

September 8. 1944. 

Mr. Paul Raftery, Secretary 
Montana Livestock Commission 
State Capitol 
Helena, Montana 
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Dear Mr. Raftery: 

You have requested an opinIOn of 
this office as to whether the Livestock 
Commission's stock inspector in the 
Cascade County district has authority 
to take over, under the estray law, three 
horses, the ownership of which is un­
known, from a person who took up the 
horses when found trespassing on His 
premises, which premises are within 
the confines of an established herd 
district. 

Neither your commission nor that of 
the deputy county attorney of Cascade 
County states ;'vhether this herd dis­
trict was a general herd district organ­
ized under the provisions of Sections 
3384 to 3389.1, Revised Codes of Mon­
tana, 1935, or a horse herd district 
organized under the provisions of Sec­
tions 3389.2 to 3389.6, Revised Codes 
of Montana, 1935, or whether there 
were any conditions precedent to the 
taking of the horses by the stock in­
spector. Due to these omissions in 
information, I am taking it for granted 
that this district was organized under 
the first mentioned sections and that 
the impounder is turning these horses 
over to your inspector without obliga­
tion on the part of the Livestock Com­
mission. 

Section 3334, Revised Codes of Mon­
tana, 1935, as amended by Chapter 34, 
Laws of 1943, provides in part as fol­
lows: 

"Any stock inspector authorized 
by the Montana Livestock commis­
sion shal1 take into his possession a\1 
estrays found within his district." 

It is to be noted the section just 
quoted. does not state that the inspector 
must find the estrays, but it specifical1y 
states he shal1 take into his possession 
all estrays found within his district. 
Thus, in accordance with the statute, 
any estray found by anyone within the 
district should be taken bv the stock 
inspector. Neither does this statute 
differentiate as to where the estray is 
found; it merely states within the dis­
trict. Further Section 3386, Revised 
Codes of :'.Jontana, 1935, providing for 
the impounding of livestock found tres­
passing on property within a herd dis­
trict, provides if the owner of the stock 
is unknown the stock inspector shal1 
be notified. It is true said Section 3386 
does not specifical1y provide the stock 
inspector shall take them, but it also 

does not provide specifical\y for any 
other disposition of such stock. The 
Montana Supreme Court in Jorgenson 
v. Story et aI., 78 Mont. 477, 254 Pac. 
427, by way of casual explanation inti­
mates that in the event such trespassing 
stock fa\1s within the definition of 
estrays, they would be sold by the 
stock inspector. 

Therefore, upon the assumed state of 
facts hereinbefore set forth, it is my 
opinion the stock inspector should take 
over these horses from the person who 
took them up, regardless of the fact 
the horses were running at large upon 
his premises within a general herd dis­
trict at the time they were taken up. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 248. 

Supreme Court-Filing Fees-Federal 
Agencies-Alien Property Custodian. 

Held: Alien property custodian of the 
United States of America must 
pay filing fees upon filing suits 
in the Supreme Court of the 
State of Montana. 

September 9, 1944. 

NIr. Frank Murray, Clerk 
Supreme Court of Montana 
State Capitol 
Helena, Montana 

Dear Mr. Murray: 

You have requested an Opl11l0n of 
this office asking if the alien property 
custodian of the United State of Ameri­
ca must pay the regular filing fees for 
filing suits in the Supreme Court of 
the State of Montana. 

This office held in Opinion No. 
64, Volume 20, Report and Official 
Oi)inions of the Attorney General, that 
the emergency pI'ice control administra­
tion was not exempt from paying filing 
fees in the state court on the grounds 
that Section 4893, Revised Codes of 
:'.10ntana, 1935 does not exempt federal 
agencies and that the federal act cre­
ating the agency did not exempt the 
same from the payment of such fees. 

Section 9810, Revised Codes of Mon­
tana, 1935, does not exempt federal 
agencies from paying court fees and 
the federal act popularly caned "Trad-
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