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some of the motor vehicles in
cluded in the mortgage. 

August IS, 1944. 

:\1r. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, ;\Iontana 

Dear Mr. Henry: 

You have requested an opinion of 
this office asking whether you should 
record a chattel mortgage on 128 motor 
vehicles, only ten of which have heen 
registered in the state of Montana, in 
view of the provisions of Section 
1758.3, Revised Cod e s of Montana, 
1935, as amended by Chapter 148, 
Laws of 1943. 

Section 3 of said Chapter 148 pro
vides in part as follows: 

"That Section 1758.3 of the Re
vised Codes of Montana, 1935, shall 
be, and the same is hereby amended 
to read as follows: 

"(a) No chattel mortgage, condi
tional sales contract. lease, or other 
lien on a motor vehicle shall be 
valid as against creditors; subse
quent purchasers or encumbrances 
unless and until such mortgage ... 
or a true copy thereof, certified by 
a notary public, has been filed with 
the registrar of motor vehicles as 
hereinafter provided; the registrar of 
motor vehicles shall not file any 
mortgage, conditional sales contract 
... unless such mortgage ... is ac
com panied by the certificate of own
ership of such vehicle except in the 
sale of a new motor vehicle by a 
duly licensed dealer ... " 

The reason for enacting that por
tion of the above quoted section of 
said Chapter 148. providing for the 
fi ling of mortgages, etc., only when 
accompanied bv the certificate of own
ership, was to-provide for placing on 
the ·said certificate a statement of such 
encumbrance and thereby giving notice 
to any purchaser that such an encum
brance existed. It was a safeguard 
against sales of encumbered vehicles 
to the Dublic. This statute in reality 
establishes a public policy in this state 
which may not be waived by individ
uals or servants of the state. 

In view of the plain wording of the 
statute and the evident intent thereof, 

it is my opinion you may not record the 
mortgage on vehicles on which you 
have not been presented with a cer
tificate of ownership, except in cases 
of duly licensed dealers. Therefore, yOll 
have no authority to file the mortgage 
you refer to in your letter as such 
mortgage pertains to some motor ve
hicles for which you do not have the 
certificate of ownership. Although it 
does pertain to some motor vehicles to 
which you have been furnished cer
tificates of ownership, nevertheless, to 
file the mortgage as it stands would 
give rise to opportunity to do, in cases 
of the ones on which you do not have 
such certificates, the very thing the 
statute evidently was enacted to pro
hibit. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 242. 

Soldier Vote Bill-Ballots-Military 
Service-Absent Voters Ballots

Elections. 

Held: 1. The county clerk must pro
vide for each election precinct 
in the county ten more than 
an equal number of ballots as 
there are electors registered in 
the precinct. If there is no 
registry in the precinct, the 
county clerk must provide bal
lots equal to the number of 
electors who voted at the last 
preceding election in the pre
cinct, unless in the judgment 
of the county clerk a greater 
number be needed, but in no 
case to exceed one and one
half times as many as the num
ber of registered voters in the 
precinct. 

2. After ballots are printed 
as outlined above, rotation 
thereof must be in accordance 
with the provisions of Section 
681. Revised Codes of :\Iontana, 
1935. as amended. 

3. Independent candidates' 
names are always placed after 
and below those of the major 
parties. 

4. Any elector in military 
service eligible to vote under 
the provision~ of Chapter 101, 
Laws of 1943. may cast his 
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vote at any time after the bal
lots have been printed, whether 
he be present in or absent from 
the county. In such case. the 
clerk should retain the ballot 
as provided by Chapter 101 un
til delivered to the election 
judges, and notify the secre
tary that such elector has 
voted. 

August 21.. 1944. 

:\!r. Melvin N. Hoiness 
County Attorney 
Yellowstone County 
Billings. Montana 

Dear :\Ir. Hoiness: 

I have your request for an op1l11On 
on questions pertaining to the so-called 
soldier vote law. This office has re
ceived several inquiries relative to those 
you mention and other points. 1 shall 
attempt to cover all questions in this 
oninion. 

1. What number of hallots may be 
printed and how is this number to 
be determined? 

It is necessary for the county clerk 
to advise of the number of ballots to 
be printed for each precinct. Chapter 
101, Laws of 1943, requires ~hat bal
lots be printed within ten days after 
the state canvass has been completed. 
Section 687, Revised Code<; of :\lon
tana. 1935. provides that the county 
clerk must furnish for each election 
precinct ten more than an equal num
ber of ballots as there are electors 
registered in the precinct. This section 
further provides that if there is no 
registry in the precinct. the clerk must 
provide ballots equal in number of 
electors who voted at the last preced
ing: election, unless in the judgment of 
the county clerk a greater number may 
be needed. but in no case shall the 
number exceed one and one-half times 
as man v as the number of registered 
voters in the precinct. 

It may be noted that the legislature 
made provision for the number of bal
lots to be furnished by basing it upon 
the number of registered voters plus 
ten-hut, the legislature recognizing 
that this methor! would not be prac
tical in the event there were no re~istry 
in anv oarticul'lr nrecinct. provided 
the clerk should base his figures on 
the number of electors who voted at the 

last preceding election. The legislature 
then went further and said, "unless in 
the judgment of the county clerk a 
greater number be needed. but in no 
case to exceed one and one-half times 
as many as the number of registered 
voters." 
The statute. therefore, is not a strict 

mandate, but rather is very flexible 
and leaves it to the clerk, in any case 
where the general provision. that is. 
based upon the number of registered 
electors, cannot be followed, to use 
his best judgment. as to the number of 
ballots to be printed, restricted only 
to one and one-half times the number 
of such registered voters. If there is 
no registry. then the figures are based 
upon the number of electors who voted 
at the last preceding election. 

Chapter 101, Laws of 1943, is 'de
signed to supplement the present elec
tion laws in such respects that electors 
absent from the state because of mili
tary service and thereby unable to 
comply with present election laws, may 
not be disfranchised. It is intended 
to liberalize the procedure insofar as 
the same may be done without trans
gressing constitutional prohibitions. Its 
provisions, therefore, are to be liberally 
construed, with a view to carrying out 
the purpose of the act itself. 

The purpose of the provision of 
Chapter 101 that ballots be printed 
within ten days after certification by 
the Secretary of State was clearly to 
provide more time in which they could 
get the ballot distributed to the electors 
in military service so that they might 
vote and return the ballots by election 
day. 1 f. therefore. the provisions of 
Section 687, supra, were to be adhered 
to strictly. ballots could not be printed 
until the close of registration. "'hich 
is September 22. 1944. In such event. 
the nuroose of Chapter 101 would be 
'nullified. A liberal interpretation and 
one which gives effect to the law, 
rather than one which makes it void, 
is to be preferred. (Section 8770, Re
vised Codes of Montana, 1935. Godell 
v, T udith Basin County, 70 :\lont. 222, 
224 Pac. 1110.) 

Therefore. it is my opinion that the 
county clerk must provide for each 
election precinct in the county ten 
more than an equal number of ballots 
as there are electors registered in the 
precinct, If there is no registry in 
the precinct. the county clerk must 
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provide ballots equal to the number of 
electors who voted at the last preced
ing election in the precinct, unless in 
the judgment of the county clerk a 
greater number be needed, but in no 
case to exceed one and one-half times 
as many as the number of registered 
voters in the precinct. In determin
ing the number of ballots to be print
ed, the clerk could, of course, with 
respect to the number of electors who 
are in service and who might, in his 
judgment, be likely to vote, use his 
knowledge of the situation existing in 
his county. The clerk is in a good po
sition to know these facts, and by 
exercising a wise judgment, no injus
tice will arise. 

2. What procedure is to be followed 
in rotating names? 

Inasmuch as I have pointed out in 
answer to your question number one, 
how the number of ballots to be print
ed may be determined, then it follows 
that when the clerk has determined 
the number of ballots to be printed, 
the provisions of Section 681, Revised' 
Codes of Montana, 1935, as amended 
by Chapter 81, Laws of 1939, may be 
followed without difficulty. 

3. In what position on the ballot is 
the name of an independent candidate 
placed, and how rotated? 

This question is answered by the 
provisions of Chapter 81, Laws of 1939, 
"which outlines the procedure in rotat
ing names of candidates, and particu
larly the last sentence of paragraph 
(b) of that section, which is as fol
lows: 

"It is further provided that candi
dates of the two major parties as 
hereinabove defined shall be rotated 
as one group and the candidates of 
the minor parties and independent 
candidates shall be rotated as an
other group so that the candidates 
of the two major parties for a par
ticular office shall appear on the bal
lot before and above any candidates 
of the minor parties or independent 
candidates." 

Thus, the candidates of the two ma
jor parties (Democratic and Republi
can) shall be rotated as one group, and 
the candidates of minor parties (So
cialists, etc.) and independent candi
dates as another group, but the candi
dates of the major parties shall always 
be before and above candidates of 

minor parties and independent candi
dates, on every ballot. 

To answer this question specifically 
the name of an independent candidate 
shall never, in the process of rotation, 
be placed above the name of a candi
date of a major party. 

4. Your fourth question presents a 
more difficult subject and one about 
which this office has had several in
quiries. As the different requests raise 
one or more separate points, I shall 
attempt to clarify the entire subject 
and so far as possible cover every point 
raised as well as those which have oc
curred to me in the course of my study 
of the pertinent statutes. 

Comprehensively and collectively 
stated the questions seem to be as fol
lows: 

Mayan elector in the military 
service vote an absent voter's baHot, 
if absent from or present in his 
county when voting, after the baHots 
have been printed but prior to thirty 
days before the date of election, and 
if so, in" the event the Secretary of 
State has personally furnished such 
elector with a ballot as provided by 
Section 2 of Chapter 101, Laws of 
1943, what procedure shaH be fol
lowed with reference to such ballot? 

The confusion evidently arises from 
a consideration of the several provi
sions of Chapters 101 and 234, Laws 
of 1943, with Sections 716 and 
726, Revised Codes of Montana, 1935. 
For instance, under the provisions of 
Chapter 101, the county clerk is re
quired to forward to the Secretary of 
State, at specified times, a ballot for 
each elector certified by the Secretary 

. of State as absent in military service 
and qualified to vote an absent baHot. 
The Secretary of State is required by 
this act to certify these names ten 
days after the close of the primary 
election and every ten days thereafter. 
The Secretary of State is required to 
mail these ballots to the elector, who 
then votes the baHot as provided in 
the act and forwards the ballot so 
voted to the Secretary of State, who in 
turn forwards said ballot so voted to 
the county clerk of the elector's county. 
The county clerk retains the said bal
lot so received until the day of elec
tion, when he forwards the same to the 
judges of the elector's precinct. 
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Section 716 provides that "at any 
time within thirty days next preceding 
a general election, any voter expecting 
to be absent on the day of election 
. . ." may make application for an 
official ballot and vote the same. Sec
tion 726 provides that "any qualified 
elector who is present in his county 
aiter the official ballots of his county 
have been printed and who has reason 
to belieYe he will be absent from such 
county on election day as provided in 
Sect; /n 716 may vote before he leaves 
hi, ;ounty in like manner as an absent 
voter ... " Then. the question arises 
mayan elector in military service make 
application for and vote an absent vot
er's ballot prior to thirty days before 
the election whether he be present 
within the county or absent therefrom. 
There appears to be a conflict between 
these several provisions. 

It must be noted that Sections 716 
and 726 are a part of Chapter 69. Po
litical Code. 1935, which is the law 
dealing generally with the subject of 
absent voting. Chapter 234. Laws of 
1943. merely amends certain provisions 
of Chapter 69 of the Political Code 
and these amendments merely include 
in the class of those who may vote 
absent ballots, electors who are or ex
pect to be physically incaoacitated on 
election day. Chapter 101, Laws of 
1943, is a special act dealing specifi
cally with the subject of absent voting 
by electors in military service. I t sets 
up within itself a complete procedure 
for such special class and is inde
pendent of the provisions of Chapter 
69, the general law. Its provisions are 
supplementary to the general law on 
the subject. Section 21 specifically 
provides, "Nothing in this act shall be 
deemed to repeal or amend any of the 
provisions of law now existing relat
ing to elections. but this act shall be 
construed as supplementary to all laws 
and designed to carry into effect the 
purposes herein expressed, but in case 
of conflict or apparent conflict. the 
provisions of this act shall. within its 
scope and purpose, prevail." 

It is a cardinal rule of construction 
that a general and comprehensive 
statute must yield. to the extent of 
inconsistency, to a statute dealing 
minutely and snecifically with part of 
the same subject. (In re Stevenson's 
Estate, 87 Mont. 486, 289 Pac. 566. 
A nd. a special statute controls a gen-

eral statute relating to same subject 
matter and must be read as an excep
tion to the statute covering the same 
and other subjects in general terms. 
(In re Wilson's Estate, 102 Mont. 178, 
56 Pac. (2nd) 733.) 

Section 9. Chapter 101, supra. pro
vides: 

"Every elector authorized by the 
provisions of this act may cast his 
ballot at any time before six (6) 
o'clock P. M. of the day on which 
said General Election will be held." 
(Emphasis mine.) 

These two acts (Chapter 69, Po
litical Code. 1935, as amended by Chap
ter 234, Laws of 1943, and Chapter 
101, Laws of 1943) are separate and 
independent dealing with the same sub
ject matter, to-wit: voting by absent 
ballot. Chapter 101. however, is a 
special act for the benefit of those 
electors in military service. 1 t is not 
exclusive in that such electors may 
not avail themselves of the provisions 
of the general law. In fact, it is not 
necessary in any case that such elector 
avail himself of the provisions of the 
general law, because the provisions of 
the special act are sufficiently broad 
to cover any contingency. In other 
words. Chapter 101 provides a more 
convenient and workable method to 
assure those who will be absent from 
the election precinct in military service 
on election day his right to yote. How
ever. if such elector happens to be 
present within the county after the 
hallots have been printed. he may 
under either act, make request and 
vote his ballot. Likewise, if he is 
absent from the county after the bal
lots have been printed, he may request 
his hallot at any time up to the date 
of election, provided, of course, his 
ballot must be deposited with the elec
tion judges of his precinct before the 
close of the polls (6:00 P. :\1.) on the 
day of election, to be counted. 

It will be notetd that no application 
for a ballot is required under the pro
visions of Chapter 101. supra. while 
such application is a pre-requisite un
der the general law. 

An elector in military service may 
avail himself of the provisions of either 
act. X 0 restriction appears in Chap
ter 101, supra. but on the contrary. as 
pointed out, such elector may vote at 
any time before six o'clock P. :\,L of 
election day. 
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In view of the procedure contained 
in Chapter 101 relative to forwarding 
ballots to the elector, voting of the 
same by the elector and return of the 
ballot to the Secretary of State and 
by him to the county clerk, the ques
tion arises, how mayan elector in 
military service obtain and vote his 
ballot when present in the county? 

The procedure outlined in Chapter 
101 is not mandatory either by express 
provision or by inference from the 
l?ll!Suage used, in the sense' that a 
failure to comply strictly therewith 
,"ould invalidate the ballot or prevent 
the vote being counted, Our Supreme 
Court in the early case of Goodell v, 
.T ndith Basin County, et aI., 70 :\10nt, 
222, 239, 224 Pac, 1110, in passing 
npon the constitutionality of the State 
Primarv Jaw. (Chapter 69 of the Po
litical Code) in a long and exhaustive 
opinion on the subject. expressed the 
doctrine '0 br adhered to in this state 
and there said: 

", , , Since 1895 this court has 
adhered consistently to the doctrine 
that the purpose of our election' laws 
is to secure to every qualified voter 
the right to cast an honest ballot 
and have it counted as cast; that 
any arrangement made by law to 
encourage the exercise of that right 
will not be nullified by the courts 
unless the arguments against it are 
so clear and convincing as to be 
unanswerable; that a ballot will 
never be vitiated by anything which 
is not clearly within the prohibiting 
words and meaning of the statute; 
and that an elector should not be 
deprived of his vote by mere infer
ence, but only upon the clear ex
pression of the law." (Emphasis 
mine,) 

As there is no prohibiting language 
in Chapter 101, Laws of 1943, there 
can be no reason why an elector 
in military service expecting to be 
absent from his county on election day, 
may vote on an absent ballot before 
election day, if present in the county. 
I t may upset the procedure and be 
inconvenient to the election officials, 
but this may be no compelling reason 
to deny such elector his right. It may 
easily be conceived that such elector 
present on leave or furlough within 
his county prior to the date of elec
tion might not return to the address 

as given to the county clerk for the 
purpose of mailing him his ballot in 
time to vote the ballot and return it 
in time, so that if he could not vote 
while present in his county, would be 
deprived of his right. A person in 
military service never knows from 
day to day where his orders will take 
him, 

Therefore, if an' elector qualified to 
vote under Ch:;tpter 101, is present in 
his county. after the ballots are print
ed, but he fore thirty days prior to date 
of election. and who will be absent on 
election day. desires to vote, he may 
do so before the clerk of his county 
in the manner provided under said 
Chapter 101. When completed. the 
ballot may be retained by the clerk 
in the same manner as required of 
ballots mailed him by the Secretary of 
State or ballots voted before the clerk 
under Section 726. and forwarded to 
election judges as provided by said act. 
However, in such cases, and in order to 
keep the record clear, the county clerk 
should immediately notify the Secre
tary of State of the voting by such 
elector. 

An objection to the procedure here 
pointed out may be that it is incon
venient and confusing, in that the clerk 
having previously certified the name to 
the Secretary of State and having for
warded a ballot to the Secretary to be 
forwarded to the elector, a greater 
number of ballots than allowed by 
law would necessarily have to be 
printed, 

Tn answer to this objection. we 
might say. in addition to what has al
ready been said with reference to in
convenience as being no reason, that 
the clerk. as pointed out in the first 
part of this opinion, is given a dis
cret ion in determining the num ber of 
ballots required may take into account 
the procedure here outlined. 

In view of the language used by the 
legislature in Chapter 101, it seems 
quite clear to. me that the intention 
was to afford every opportunity to our 
citizens in military service to vote. I 
am of the opinion the provisions of the 
act. when read as a whole and keep
ing in mind the purposes and intent 
of the law, justify my interpretation 
herein expressed, without transgress
ing- any principles of law. 

To interpret the pertinent statutes 
strictly and literally, would not only 



312 OPINIONS OF THE ATTORNEY GENERAL 

be contrary to the express terms of 
the statute, but would lead to a ri
diculous result and deprive many of 
our boys and girls a right to exercise 
a privilege guaranteed by the Consti
tution to participate in the government 
for which they are fighting and dying 
to preserve. Those of us whom they 
have entrusted to interpret and exe
cute the laws should not, through tech
nicalities, annul or abridge those rights 
and privileges. 

I am mindful of the statement in the 
memorandum dated August 2. 1944, 
approved by this office and sent out 
by the Secretary of State to all county 
clerks, to the effect that applications 
made currently under the provisions 
of Sections 716-735 should not be hon
ored as they are void because made 
prior to thirty days before the date 
of election. Upon further study of all 
the pertinent statutes, occasioned by 
the request for this opinion, it is neces
sary to rescind anything in said mem
orandum which conflicts with this 
opinion. 

I t is. therefore, my opinion: 

1. That the county clerk must pro
vide for each election precinct in the 
county ten more than an equal num
ber of ballots as there are electors 
registered in the precinct. If there 
is no registry in the precinct,' the 
county clerk must provide ballots 
equal to the number of electors who 
voted at the last preceding election 
in the precinct, unless in the judg
ment of the county clerk a greater 
number be needed, but in no case to 
exceed one and one-half times as 
many as the number of registered 
voters in the precinct. 

2. After ballots are printed as out
lined above, rotation thereof must 
be in accordance with the provisions 
of Section 681, Revised Codes of 
Montana, 1935, as amended. 

3. Independent candidates' names 
are always placed after and below 
those of the major parties. 

4. Any elector in military service 
eligible to vote under the provisions 
of Chapter 101. Laws of 1943. may 
cast his vote at any time after the 
ballots have been printed, whether 
he is present in or absent from the 
county. I n such case, the clerk 
should retain the ballot as provided 

by Chapter 101 until delivered to the 
election judges, and notify the Secre
tary that such elector has voted. 

Sincerely yours, 
R. V. BOTT01.1L Y 
Attorney General 

Opinion No. 243. 

Schools and School Districts-Trans
portation-Board of Trustees of School 

Districts-County Commissioners. 

Held: In the preparation of an ele
mentary school transportation 
budget. the school board of 
budget supervisors may consid
er and anticipate the one-third 
reimbursement from the state. 
There is no authority for the 
board of county commissioners 
to make a county-wide levy for 
the transportation budgets of all 
the school districts in addition 
to that provided by Section 
1202, Revised Codes of Mon
tana, 1935. If the county has 
levied its full eight mills to 
provide its one-third share, and 
if the district has provided its 
third, the state is obligated to 
pay its one-third of the actual 

. cost of transportation even 
though the amount raised by 
the county eight mill levy is 
not sufficient to provide its one
third share. 

August 22, 1944. 

~rr. Bert W. Kronmiller 
County Attorney 
Big Horn County 
Hardin, Montana 

Dear Mr. Kronmiller: 

You have submitted the following 
questions for my opinion: 

"1. In the preparation of the an
nual budget for an elementary school 
district, may the board of budget 
supervisors anticipate the one-third 
reimbursement from the state for 
transportation costs? 

"2. If the amount realized by the 
levy provided in Section 1202. Re
vised Codes of Montana, 1935, is 
not sufficient to provide for the pay
ment of one-third of the transporta
tion costs provided by the budgets 

cu1046
Text Box




