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per child for the preceding year for 
maintaining the pul;>lic elementary 
school to be attended." 

It is also provided that the budget 
supervisors include the item in the 
preparation of the budget. 

The tuition to be charged is not to 
be an arbitrary figure set by the trus
tees of the school of attendance, but 
is one based on mathematical compu
tation from the records of the previous 
year. 

The meaning of "actual cost" has 
been defined by this office in Opinion 
No. 108, Volume 20, Report and Offi
cial Opinions of the Attorney General. 

The answer to your third question 
is found in Chapter 152, Laws of 1941, 
which provides: 

"The board of trustees of any 
school district or county high school 
within the state of Montana shall 
have the power ,to furnish transpOr
tation to and from school . . ." 
(Emphasis mine.) 

The wording emphasized means that 
the trustees have a discretionary au
thority to furnish transportation or 
funds for transportation and that it is 
not mandatory that they provide trans
portation funds. 

Section 9, Chapter 152, Laws of 1941, 
answers your fourth question in part 
as it provides: 

"Any child, not younger than six 
(6) nor older than twenty-one (21) 
years, whose residence is in the state 
of .'.Iontana, three (3) or more miles 
distant, over the shortest practical 
road, from the nearest public ele
mentary school ... is entitled to 
transportation for each day he at
tends a :\fontana public school ... " 

It must be found from the above 
provision that any child who lives 
within three miles of a public elemen
tary school is not eligible to receive 
transportation assistance, unless in au
thorized cases. 

Bv the terms of Chapter 203. Laws 
of 1943, the parents of a child who lives 
less than three miles from the school 
of their own district are not entitled 
to have the actual cost of educating 
the child paid to the school of another 
district where the child attends school. 
However, Section 3 and Section 5 of 
Chapter 203 provide exceptions to the 

three mile limitation and if the child 
receives written permission to attend 
the schools in another district as pro
vided in these exceptions, then the tui
tion must be paid by the district of his 
residence. 

I t is therefore my opinion: 

I. A parent who resides in two 
school districts for a portion of each 
year and earns his living- in one 
district is a resident of the district 
where he earns his living in regard 
to the application of Chapter 203, 
Laws of 1943. 

2. It is mandatory, under the pro
visions of Chapter 203, Laws of 
1943, that the school district in which 
a child resides and who attends 
school in another district with the 
requisite authorization, pay the ac
tual cost of education. 

3. The trustees of a school district 
have discretionary power to furnish 
transportation, but if they furnish 
transportation to any, they must fur
nish it to all. It is not mandatory 
for a school district to pay the actual 
cost of educating a child who at
tends school in another district un
less such child has been authorized 
to do so by the county superin
tendent of the county of the child's 
residence and the board of trustees 
of the district in which he intends 
to attend. 

4. School trustees do not have the 
authority to furnish transportation 
to a child who lives less than three 
miles from an elementary school, 
except in the above authorized cases. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No, 241. 

Registrar of Motor Vehicles-Mort
gages on Motor Vehicles-Certificate 
of Ownership-Recording Mortgages-

Motor Vehicles-Vehicles, 

Held: That the registrar of motor ve
hicles has no authority to re
cord a mortgage. etc., on a 
motor vehicle unless the cer
tificate of ownerhsip is pre
sented, and may not record a 
mortgage even if certificates of 
ownership are presented for 
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some of the motor vehicles in
cluded in the mortgage. 

August IS, 1944. 

:\1r. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, ;\Iontana 

Dear Mr. Henry: 

You have requested an opinion of 
this office asking whether you should 
record a chattel mortgage on 128 motor 
vehicles, only ten of which have heen 
registered in the state of Montana, in 
view of the provisions of Section 
1758.3, Revised Cod e s of Montana, 
1935, as amended by Chapter 148, 
Laws of 1943. 

Section 3 of said Chapter 148 pro
vides in part as follows: 

"That Section 1758.3 of the Re
vised Codes of Montana, 1935, shall 
be, and the same is hereby amended 
to read as follows: 

"(a) No chattel mortgage, condi
tional sales contract. lease, or other 
lien on a motor vehicle shall be 
valid as against creditors; subse
quent purchasers or encumbrances 
unless and until such mortgage ... 
or a true copy thereof, certified by 
a notary public, has been filed with 
the registrar of motor vehicles as 
hereinafter provided; the registrar of 
motor vehicles shall not file any 
mortgage, conditional sales contract 
... unless such mortgage ... is ac
com panied by the certificate of own
ership of such vehicle except in the 
sale of a new motor vehicle by a 
duly licensed dealer ... " 

The reason for enacting that por
tion of the above quoted section of 
said Chapter 148. providing for the 
fi ling of mortgages, etc., only when 
accompanied bv the certificate of own
ership, was to-provide for placing on 
the ·said certificate a statement of such 
encumbrance and thereby giving notice 
to any purchaser that such an encum
brance existed. It was a safeguard 
against sales of encumbered vehicles 
to the Dublic. This statute in reality 
establishes a public policy in this state 
which may not be waived by individ
uals or servants of the state. 

In view of the plain wording of the 
statute and the evident intent thereof, 

it is my opinion you may not record the 
mortgage on vehicles on which you 
have not been presented with a cer
tificate of ownership, except in cases 
of duly licensed dealers. Therefore, yOll 
have no authority to file the mortgage 
you refer to in your letter as such 
mortgage pertains to some motor ve
hicles for which you do not have the 
certificate of ownership. Although it 
does pertain to some motor vehicles to 
which you have been furnished cer
tificates of ownership, nevertheless, to 
file the mortgage as it stands would 
give rise to opportunity to do, in cases 
of the ones on which you do not have 
such certificates, the very thing the 
statute evidently was enacted to pro
hibit. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 242. 

Soldier Vote Bill-Ballots-Military 
Service-Absent Voters Ballots

Elections. 

Held: 1. The county clerk must pro
vide for each election precinct 
in the county ten more than 
an equal number of ballots as 
there are electors registered in 
the precinct. If there is no 
registry in the precinct, the 
county clerk must provide bal
lots equal to the number of 
electors who voted at the last 
preceding election in the pre
cinct, unless in the judgment 
of the county clerk a greater 
number be needed, but in no 
case to exceed one and one
half times as many as the num
ber of registered voters in the 
precinct. 

2. After ballots are printed 
as outlined above, rotation 
thereof must be in accordance 
with the provisions of Section 
681. Revised Codes of :\Iontana, 
1935. as amended. 

3. Independent candidates' 
names are always placed after 
and below those of the major 
parties. 

4. Any elector in military 
service eligible to vote under 
the provision~ of Chapter 101, 
Laws of 1943. may cast his 
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