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electors in military service to cast 
their votes effectively . . " 

It is true the court in the above 
decision stated it was their conclusion 
that Sections 1 to 11 inclusive, are 
valid and operative, but it is also true 
that in enumerating the things they 
felt were all right. they did not con­
sider the question under inquiry here. 
The question under inquiry here was 
not before the court, and it is presum­
able, at least, that the court may not 
have considered the question herein 
involved in making the statement rel­
ative to said Sections 1 to 11, inclusive. 

From a reading of said Chapter 
101 as a whole, and the decision of 
the Montana Supreme Court pertain­
ing thereto, it is conclusive to me that 
the legislature in enacting and the 
Court in passing on the said chapter, 
intended that the purpose of the act 
was to deliver to the voters in military 
service complete ballots for the gen­
eral election at as early a date as may 
be possible, but the chapter was not 
intended to go further, nor was it to 
be construed as goiog further, than 
the legal accomplishment of that pur­
pose. 

In accordance with Chapter 105, 
Laws of 1943, independent candidates 
and minority parties may file nominat­
ing petitions up to and including the 
8th day of August, 1944, and by doing 
so, have a legal right to have their 
names appear on the official ballot 
at the general election to be held on 
Kovember 7. 1944. Chapter 104, Laws 
of 1943, provides that the secretary 
shall certify such candidates to the 
local county clerks not more than 
ninety (90) nor less than forty-five 
(45) days before the general election. 
Thus, it would be impossible for the 
Secretary of State to certify to the va­
rious county clerks the complete list 
of candidates to be placed on the bal­
lot by the 2nd of August, 1944, the 
date when all primary returns will be 
determined. 

To require the Secretary of State to 
comply with Section 4 of Chapter 101. 
Laws of 1943, would add a great deal 
of expense to the conduct of the elec­
tion and would cause considerable 
more work for that office. probably 
necessitating additional clerical ex­
pense. Compliance with the said Sec­
tion 4 would not facilitate the earlier 
printing of the ballot as the returns 

mailed, as has been formerly done, 011 

or about the 2nd of Auglist, 1944, 
would reach the various county clerks 
prior to the 8th day of August, 1944. 
and thus be available prior to the date 
on which the ballot could be put to 
press. The most the Secretary of State 
could send the county clerks prior to 
the 8th of August, 1944, would be the 
candidates nominated by the major 
parties and these candidates might not 
be all the candidates who will have a 
right to have their names on the official 
general election ballot. Thus, within 24 
hours after the close of the canvass 
of votes of the primary election, the 
Secretary of State could not comply 
with said Section 4 in whole, in that 
the latter part of said section reads as 
follows: 

". . . the names of any and aU 
candidates of each and every polit­
ical party which may be entitled to 
be printed on the official ballot for 
the general election ... " 

Therefore. it is my opinion th2 t the 
Secretary of State need not telegraph 
the names of the successful candidates 
in the primary election to the county 
clerks in the state of :VIontana. within 
24 hours after the canvass of the re­
turns of the primary election, but that 
the Secretary of State may mail the 
results of such canvass. However, to 
come within the purpose and intent 
of said Chapter WI, Laws of 1943, T 
believe the Secretary of State should 
use every means possible to facilitatae 
the early recept by such clerks of the 
full official ballot to be printed within 
ten days frol11 the date of receipt of 
such information from the Secretary 
of State. 

Sincerely yours. 
R. V. BOTTOML Y . 
Attorney General. 

Opinion No. 232. 

Cities and Towns-Taxation, Addi­
tional Levy-Wages, Firemen 

and Policemen. 

Held: Authority of city council ,"oted 
by electors in accordance with 
law to make a levy of taxes in 
an amount in addition to that 
provided by law in order to 
pay an increase in wages of 
firemen and policemen deemed 
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necessary because of conditions 
caused by the prosecution of 
the war and to preserve the 
peace. health and safety of the 
people. may be exercised by the 
council within its sound discre­
tion so long as such necessity 
exists, without resubmission to 
the electors. 

~'\r. Frank J. Roe 
County Attorney 
Silver - Bow County 
Butte. :Montana 

Dear Mr. Roe: 

July 29, 1944. 

You have submitted to me your 
opinion on the following question: 

, May the extra levy voted by the 
taxpayers of the City of Butte on 
AprilS. 1943, for the purpose of in­
creasing the wages of the city fire­
men and policemen, which levy was 
made for the year 1943, be levied 
from year to vear without resubmit­
ting the question to the electors? 

In your opinion you reach the con­
clusion that such levy may be made 
each year. within the discretion of the 
council without re-submission to the 
electors. 

While it is not within the duties 
or authority of the Attorney General 
to render opiniuns to a city, and the 
polin' of this office for many years 
has been to refrain from doing so, in 
view of the fact the question here pre­
sented is of much importance and the 
time in which to decide the question 
will not permit submission to the 
courts, I am glad to give you my 
opinion for whatever it may be worth 
in aiding the council to arrive at a 
proper decision. 

I ha \'e carefully read your opinion 
and, am impressed with the logical 
reasoning therein, After a careful con­
sideration of the question and study 
of the statutes involved, the decisions 
applicable, and the resolution author­
izing submission of the question as 
well as the specific question submit­
ted. I am compelled to agree with you, 

As pointed out 'in your opinion, 
while the legislature placed a restric­
tion upon the city council in levying 
taxes upon its inhabitants, no such 
restriction is placed upon the right 01 
the people to increase their burden 

of taxation within the limitation placed 
by the legislature, The legislature by 
Section 5194, Revised Codes of :VI on­
tana, 1935, as amended by Chapter 48, 
Laws of 1937. restricted the amount of 
levy for general municipal or admi~is­
trative purposes in c,ities of t~e fIrst 
class with a populatIOn of thIrty-five 
thousand or over. But recognizing the 
fact that conditions might arise when 
such levy would nO,t be _ sufficent., the 
legislature by SectlO~ :'195, ~evlsed 
Codes of :Vlontana. 193:" authonzed the 
city council when the n~cessity for, an 
increase arose to submIt the questIon 
to the elector~ and obtain authoriza­
tion to make the increased levy, 

It is clear from the resolution au­
thorizing the submission of the ques­
tion that the city council deemed the 
necessity for an increase existed, The 
resolution sets forth clearly that due 
to the "emergency in which the state 
and nation are involved in the prose­
cution of the \\'ar," it is immediately 
necessary for the preservation of 
peace health and safety of the people 
of th~ city of Butte. that such increase 
levy be authorized and made, The 
resolution does not either in express 
words or by implication diclose that 
the council contemplated such neces­
sity would exist for only one year. or 
any definite time, nor does it disclose 
that the council sought authority for 
that year only, I t dearly states the 
necessity is ,au sed bv the war, and it 
may safely be implied the necessity 
will continue at least so long as the 
war continues, 

The Cluestion' submitted to the elec­
tors of the city at the city general elec­
tion held on the 5th day of April, 1943, 
as follows: 

"Shall the City Council of the City 
of Butte, be authorized to make a 
levy of two mills taxes in addition 
to the regular levy now authorized 
by law for general municipal or ad­
ministrative purposes, for the pur­
pose of raising and increasin!! the 
payor wages of the members of the 
fire depart111en t and p01ice depart­
ment of the City of Butte in the 
amount of One ($1.00) Dollar per 
day?" 

is clear and unambiguous and clearly 
informed 1 he electors that the council 
was asking- tor authority to levy two 
mills in addition to the levy then au-
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thorized for the purpose of raising and 
increasing the wages of the firemen 
and policemen. The question did not 
restrict the levy to one year. There­
fore, the electors, when they voted to 
authorize the additional levy for the 
purpose stated were fully informed as to 
the purpose and when they gave their 
consent to the council to make the 
additional levy, they did not restrict 
such authority to one year, but left 
it to the discretion of the council to 
make the levy so long as the necessity 
therefor existed. 

Therefore, I agree with your opinion 
that the city council of Butte, by vir­
tue of the authorization of the elec­
tors in accordance with law, may make 
the levy authorized from year to year, 
so long as the necessity therefor as 
determined by them, exercising a 
sound discretion, exists, without re­
submitting the question to the electors. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 233. 

Predatory Animals-Bounty-Unborn 
Predatory Animals-Claims 

For Bounty. 

Held: Bounty under the laws of the 
state of Montana, is not pay­
able on unborn young of preda­
tory animals. found within the 
body of the female animal. 

July 29, 1944. 

:'Ifr. Paul Raftery, Secretary 
State Live Stock Commission 
State Capitol 
Helena. Montana 

Dear ~f r. Raftery: 

You have requested an Op1l11On of 
this office asking if bounty is to be 
paid for unborn predatory animals. 
The factual situation you present is 
a person killed a female coyate and in 
the skinning thereof removed unborn 
coyote pups and now presents his 
claim for bounty not only for the fe­
male coyote but also for the unborn 
pups. 

Sections 2081 to 2087, 3414, and 
3417.1 to 3417.14, Revised Codes of 
Montana, 1935, pertairi to levy of taxes 
for. an.d payment of bounties for the 

killing of wild animals inimical to the 
stock industry or to game. 

Section 3417.4, Revised Codes of 
Montana, 1935'. provides in part as fol­
lows: 

"There shall be paid frolll the 
bounty funds of the state for the 
killing of wild animals ... " 

Section 3417.5, Revised Codes of 
~fontana, 1935, provides in part as 
follows: 

"Any person killing any of the 
aforesaid animals . . . to obtain 
bounty thereon, shall . . . at the 
same time file with the bounty in­
spector, as hereinafter provided, an 
affidavit setting forth that he killed 
the animal or animals from which 
the skin or skins were taken. " 

The above mentioned statutes use 
the words kill and killing. The last 
quoted portion of Section 3417.5 pro­
vides for an affidavit that the person 
killed the animal for which he claims 
a bounty. The popular conception of 
the word kill is to extinguish life, to 
extinguish the life of a living creature 
by the administration of some direct 
act upon the particular creature. 

Your question is whether the unborn 
coyote pups in this instance were liv­
ing creatures within the meaning and 
intent of the bounty laws, and the per­
son claiming the bounty killed those 
pups within the meaning of the said 
bounty law. . 

It is true medical authorities con­
tend that life begins with conception. 
Also it is claimed upon some exam­
ples that the foetus can live after the 
death of the mother for a oeriod of . 
some hours at least. and that living 
young. if well developed, may be de­
livered from a dead mother. See :\Ted­
ical J urisJ)rudence Forensic Medicine 
and Toxicology. bv \Villhams and 
Becker, Volume II, Page 623 .. But no 
experiments of record show such 
young will be born alive naturally: all 
examples to be found in such medical 
authorities are based upon artificial 
deliveries. It is as yet to be presumed 
that the killing of. the mother will in 
reality kill the young unless artificial 
action is taken immediately. There­
fore, the killing of the wild animal 
would necessarily kill the unborn 
young under natural circumstances. 
Such killing of the mother might there-
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