
286 OPINIONS OF THE ATTORNEY GENERAL 

Opinion No. 223. 

County Comissioners-Counties
Lands-Lease, County Fair Grounds, 

etc. 
Held: County commissioners have au

thority to lease fair grounds 
and buildings thereon as au
thorized under Section 4513.3, 
Revised Codes of Montana, 1935 
and the county fair commission 
may lease the same for periods 
when fairs are actually in ses
~ion. 

Mr. W. M. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear Mr. Black: 

July 7, 1944. 

You have requested an opinion from 
this office on the following: 

Should the county commissioners 
or the county fair commissioners do 
the negotiating and leasing of the 
county fair grounds to an organiza
tion that wishes to stage a rodeo on 
the grounds? 

You mention in your communication 
the possibilty of a conflict between Sec
tion 4545.1 and Section 4513.3, Revised 
Codes of Montana, 1935, pertaining to 
the powers of county fair commission 
and the powers of county commission
ers. 

Section 4545.1 was enacted as Sec
tion 2. Chapter 52, Laws of 1935. Sec
tion 4513.3 was enacted as Section 1, 
Chapter 11, Extraordinary Session 1933-
34. 

Section 4545.1 is made up of a portion 
of Section 4545, Revised Codes of 
Montana. 1921 and Chapter 30, Laws 
of 1927, as amended by Chapter 52, 
Laws of 1935. Prior to said Chapter 
52, the fair commissioners had no ex
pressed authority to do any leasing 
at any time. They merely had authority 
to organize and carryon the county 
fair. Section 4545, Revised Codes of 
Montana. 1921, provided that persons 
appointed on the fair board should be 
well qualified to perform the duties of 
organizing and successfully carrying 
on the county fair. Chapter 30, Laws 
of 1927, likewise contained this pro
vision. These forerunners to Section 
4545.1 pertained only to the operation 

of the fair and not to the operation of 
the fairgrounds or other equipment at 
any other time. 

Section 4550, Revised Codes of Mon
tana, 1935, provides the county com-

. missioners may use moneys appropria
ted for county fairs to purchase lands 
and erect buildings and further provides 
as follows: 

" ... which land may be used by 
the county fair commission for the 
purpose of promoting the interests 
of horticulture, agriculture and stock
raising." 

Section 4545.1, Revised Codes of 
Montana, 1935, carries out the general 
conditions of the former statutes, in 
that that portion of said statute which 
gives the county fair board the au
thority to lease buildings and fair 
grounds follows the specific power to 
control and operate the fair. 

The general wording of Section 4545, 
Revised Codes of Montana, 1921. Chap
ter 30, Laws of 1927, and Section 
4545.1 itself, leads to the assumption 
that the legislature intended said Sec
tion 4545.1 to apply only as to the 
leasing of buildings and fair grounds 
during the fair period; in other words, 
to persons who wished to operate some 
of the concessions in connection with 
the fair. Section 4513.3 takes this priv
ilege into consideration in that it specifi
cally provides that the county com
missioners may not make a lease which 
will extend to within less than three 
weeks prior to the holding of any 
county fair. 

Chapter 11, Laws of Montana, extra
ordinary Session 1933-34. is entitled as 
follows: "An Act to Permit Boards 
of Countv Commissioners to Lease 
County Fair Grounds and Buildings 
Thereon." That chapter. which is now 
Section 4513.3, Revised Co'des of Mon
tana, 1935. specifically pro\'ides that 
the count v commissioners be authorized 
to lease fair grounds, expressly provides 
when and during what period they may 
be so leased. and as before stated, 
specifically provides that no such lease 
shall interfere with the county fair. The 
present Section 4513.3 was in existence 
at the time of the enactment of the 
present Section 4545.1 and the legisla
tive act creating said latter section did 
not expressly repeal or amend said 
Section 4513.3. If there were any re
peal or amendment it would have to be 
by implication and of course our courts 
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on numerous occasions have said that 
repeals by implication are not favored 
if it is at all possible to read harmony 
into the apparently conflicting statutes. 
By interpreting Section 4545.1 to mean 
that the fair commission has only the 
right to lease the fair grounds or 
buildings during fair time, a conflict be
tween that statute and Section 4513.3 
is avoided. 

It is therefore my opinion that the 
county commissioners have the author
ity to lease fair grounds and buildings 
thereon, as authorized under Section 
4513.3, Revised Codes of Montana, 1935, 
and that· the county fair commission 
has authority to lease fair grounds and 
buildings only in connection with the 
operation, supervision and management 
of county fairs and only for the period 
of time the fair is actually in .session. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 224. 

Fire Districts-Taxation-Levies
Special Levies-County Commissioners. 

Held: The salary of a night watchman 
employed for the purpose of 
more efficient fire protection for 
the district, is a proper use of 
money raised from the tax levy 
authorized by Section 5148, Re
vised Codes of Montana, 1935. 

July 8, 1944. 

Mr. Lyman H. Bennett, Jr. 
County Attorney 
:\1 adison County 
Virginia City, Montana 

Dear Mr. Bennett: 

You haV'e requested the opllllon of 
this office on the following question: 

May the county commissioners per
mit the funds acquired by the special 
levy contemplated by Section 5148, 
Revised Codes of Montana, 1935, to 
be used in part for the purpose of 
compensating a night watchman to 
be employed for the purpose of fire 
protection in the Ennis community? 

You have advised that a fire district 
has been established in Ennis, Mon
tana, an unincorporated town, pursuant 
to Section 5148, supra. 

Section 5148 authorizes the county 
commissioners to establish fire districts 
in any unincorporated town or village, 
or any territory lying within ten miles 
of the limits of any incorporated city 
whenever requested in writing by own
ers of fifty percent or more of the area 
included within the proposed district. 
This section then specifically author
izes the levy of a tax in the following 
language: 

" ... and at the time of the an
nual levy of taxes (the commission
ers) may levy a special tax upon all 
the property within such districts for 
the purpose of buying apparatus and 
maintaining the fire department of 
any such district and such tax must 
be collected as are other taxes ... " 

The statute specifically provides for 
what the money raised by the levy 
authorized shall be used, namely, for 
"buying apparatus and maintaining the 
fire department." The answer to your 
question would therefore depend upon 
the meaning to be given the word 
"maintaining" as used in the statute. 

vVebster's International Dictionary 
defines the verb "maintain" as follows: 
"To bear the expense of; to support as 
to maintain a family; to hold or keep 
in any particular state or condition; 
to. ke~p up, not to suffer to fail or de
c1me. 

The legislature has provided the mon
ey raised by the levy is to be used 
to maintain the fire department. In 
the words of the definition, then, it is 
to keep up, or hold or keep in a 
particular state or condition. It is 
obvious that the only purpose for 
nroviding for the establishment of a 
fire district and of a fire department 
therein, is to protect the property of 
the taxpayer from destruction by fire. 
To accomplish this object it is necessary 
to provide an efficient department ca
pable of and equipped for the carrying 
out of such object. If it is necessary, 
therefore, to have a night watchman to 
more efficiently provide the protection 
for which the establishment of the dis
trict and the department is authorized, 
certainly, the cost of providing such 
would come within the meaning of the 
term "maintaining" and would be a 
proper use of the tax money. 

I t has been held that the salary of 
a teacher is manifestly for the mainte
nance of schools, within the meaning of 
the word "maintenance' in a statute pro-
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