283

OPINIONS OF THE ATTORNEY GENERAL
the polls gave that instrument the
force and effect of organic law. Webster defines the word to mean 'one
who seeks or aspires to some office
or privilege, or who offers himself
for the same.' This is the popular
meaning of the word 'candidate.' It
is doubtless the meaning which the
members of the constitutional convention attached to it, and the sense in
which the people regarded it when
thev came to vote. Vile therefore
say~ in everyday life, that a man is
a candidate for an office when he
is seeking such office. It is begging
the question to say that he is only
a candidate after nomination ... "
The quoted portion of the constitution is specific in its wording that the
person must have resided for at least
two years next preceding the time he
shall become a candidate. The requirement is not a requirement of holding
the office, but a requirement of becoming a candidate. The popular conception
of the word candidate is a person seeking office. Under our election system
a person definitely becomes a seeker
of the office at the time such person
files his nominating petition or otherwise files such papers as the law requires for having the name placed on
the ballot at a primary or general election.
Your second question involves the
duties and powers of a ministerial officer, the clerk and recorder. The law
specifically provides what the said officer, clerk and recorder, shall do in
the event nominating petitions or other
lawful cer.tificate are placed in his hands.
The clerk and recorder has authority
to pass upon the sufficiency of the
nominating petition or certificate of
nomination, but has no authority to
pass upon factual questions. (See in
this respect, State ex reI. McNaltv v.
Glosner, 145 N. W. 547; Miller v.
Davenport, 70 Pac. 610; People ex reI.
Eaton v. District Court of Araphoe
County, et al.. 31 Pac. 339; and 'Salter
et al. v. Board of Election of City of
New York, 134 N. Y. S. 639.)
I t is therefore my opinion a candidate
for county commissioners must have
resided within his particular commissioner's district for a period of at least
two years next preceding the time
when he shall file his nominating petition or otherwise places before the clerk
and recorder his certificate of nomination under Sections 612 or 615, Revised

Codes of Montana, 1935, but that the
clerk and recorder has no jurisdiction
to pass upon the qualifications of any
candidate nor question the candidate's
eligibility for the office other than as
to the sufficiency of the nominating
petition or certificate. .
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 221.
School Districts-Budget-Surplus
Fund from Sale of Buildings-Funds.
Held: Money realized from the sale
of school buildings shall become
a part of the funds available
for use of the school district in
the next school year and be
used for the purposes of the
next ensuing budget.
Mr. H. R. Eickemeyer
County Attorney
Cascade County
Great Falls, Montana

June 14, 1944.

Dear Mr. Eickemeyer:
Your office requested my opinion concerning the disposition of the money
realized from the sale of a school building, which was no longer needed for
school purposes.
Section 1205, Revised Codes of Montana, 1935, provides that surplus moneys
in the general school fund may be used
for the purpose of retiring bonds, improving buildings, and erecting buildings after securing a vote of the electors.
The above section was first enacted
in 1871 and has not been specifically
repealed. However, the school budget
law. Chapter 146, Laws of 1931, has
modified Section 1205.
Section 14 of Chapter 146, which is
now Section 1019.14. Revised Codes of
Montana, 1935, provides:
"When the budget board has determined and fixed the amount which
may be expended for each item in the
budget of a school district, it shall
enter the amount so fixed for each
item in column 3, of Section 1 of the
budget, and the amount so entered
in such column for each item and
the total of all amounts so entered
in such column shall constitute the
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final budget and the appropriations
for each school district for the current school year, and the board of
school trustees and all officers and
employees of such district shall be
limited in the making of expenditures
or incurring of liabilities to the
amount of such detailed appropriations respectively; provided that
transfers may be made from the appropriation of one (I) item to the appropriation for any other item, as
hereinafter provided; expenditures
made, liabilities incurred or warrants
issued in excess of any of the final
budget detailed appropriations, as
originally determined, or as revised
by transfer, as hereinafter provided,
shall not be a liability of the district
and no money of the district shall
ever be used for the purpose of paying
the same.
It is apparent no expenditure may be
made by the trustees of a district unless there is an appropriation in the
budget.
I t is also to be noted Section 1019.4,
Revised Codes of Montana, 1935, provides that the county superintendent
shall prepare an estimate of revenues
and included in the estimate is "All
other sources, except Tax Levies." Also
under Section 1019.10, Revised Codes
of Montana. 1935, the county treasurer
must prepare a financial statement to
be attached to the preliminary budget
which includes "Cash on hand June
30, General Fund (Including Reserve)."
It appears to be the intent of the
budget act that cash on hand shall be
used for the budget in the next year.
(See also Opinion No. 306, Volume 16,
Report and Official Opinions of the Attorney General; Opinion No. 369, Volume 15, Report and Official Opinions
of the Attorney General.)
It is therefore my opinion the money
realized from the sale of school buildings shall become a part of the funds
available for use of the school district
in the next school year and be used for
the purposes of the next ensuing budget.
Sincerely yours,
R. V. BOTTOML Y
A ttorney General

Opinion No. 222.
County Commissioners-Appointments
-Sheriff-Counties-Deputy Sheriff.
Held: The appointment by your sheriff
of a deputy sheriff in addition
to the under sheriff, on January
3, 1943, was legally authorized.
The deputy sheriff is now legally acting and has a right to his
compensation.
June 26, 1944.
Mr. W. L. Hyde
County Attorney
Mineral County
Superior, Montana
Dear Mr. Hyde:
You have requested an opllllon of
this office asking if the county commissioners in a seventh class county may
by resolution declare the county has
a population of less than 2000 and then
direct that the sheriff may not have
a deputy in addition to an under sheriff.
The facts as given to' me by your
correspondence are:
"Your county is of the seventh
class; in accordance with the report
of the federal census of 1940, the
population of your county was in
1940 over 2100; no official census
has since been taken in your county;
on December 11, 1942, your county
commissioners passed a resolution
declaring that they were of the opinion the county had less than 2000
people and they wished to comply
with Chapter 168, Laws of 1941, and
therefore directed the sheriff have an
undersheriff. but no other deputy;
on January 3, 1942, the sheriff now
in office appointed an under sheriff
and one deputy; on January 4, 1942,
the commissioners rescinded the resolution of December 11, 1941; that
on February 9. 1944, the commissioners again passed a resolution similar
to the resolution of December 11,
1941; the sheriff has at all times
since January 3, 1942, and now has
an under sheriff and one other deputy.
Section 4875. Revised Codes of ;\lontana, 1935, reads in part as follows:
" ... The whole number of deputies
allowed the sheriff is one under sheriff, and in addition not to exceed the
following number of deputies: In
counties of the . . . in counties of
the fifth, sixth,,, seventh and eighth
classes, one ...

