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Opinion No. 216. 

County Commissioners-Royalty and 
Interest-Lands-Oil, Gas and 

Minerals. 

Held: County commissioners have no 
authority to exchange royalty 
interests reserved under para
graph two of Section 2. Chapter 
171, Laws of 1941, for other 
royalty interests or at all. 

Mr. Fred C. Gabriel 
County Attorney 
Phillips County 
Malta. ~10ntana 

Dear Mr. Gabriel: 

May 31, 1944. 

You have requested an opll1lOn of 
this office relative to county commis
sioners having authority to exchange 
royalty interests reserved by counties 
on the sale of lands under the pro
visions of paragraph two of Section 2 
of Chapter 171. Laws of 1941. 

The factual situation you present is 
as follows: The county sold 160 acres 
of land under the provisions of Chap
ter 171, Laws of 1941. and reserved 
6y,(% royalty interest in the oil, gas 
and minerals produced and saved from 
said land. under the provisions of said 
paragraph two of Section 2 of Chapter 
171; the purchaser wishes to divide the 
tract into two SO acre tracts and trade 
the county 6y,( % royalty interest in 
one 80 acre tract for the county's 6y,( % 
royalty interest in the other SO acre 
tract. 

In Opinion No. 19S. Volume 20, Re
port and Official Opinions of the At
torney General, it was held the counties 
could not sell the royalty interests 
reserved under said second paragraph of 
Section 2 of Chapter 171. This opinion 
was based on the fact that the statute 
did not provide for any such salp. and 
therefore the county commissiO.ners 
could not be presumed to have such 
authority. A copy of said opinion is 
enclosed herewith. 

As the county has no authority to 
sell the royalty interest. it would not 
have authority to trade or exchange 
the same. The portion of Section I of 
Chapter 65, Laws of 1933, cited in your 
letter was incorporated in our codes 
as Section 220S.1. This section was 
amended by Chapter 193, Laws of 1939, 
and said chapter was repealed by Chap
ter 171, Laws of 1941. The last sen-

tence of Section 5 of Chapter 171 con
tains a similar provision which reads 
as follows: 

"The county commissioners may 
also, after any of said lands have 
been offered for sale and not sold 
when it is deemed for the best interest 
of the county, exchange said lands 
for other lands of equal value where 
the effect of such exchange would 
be to acquire land which could be 
leased or sold to better advantage." 

It is to be noted the only authority 
the commissioners have is to sell the 
lands which have heretofore been of
fered and not sold. The 6y,(% royalty 
interest was never offered for sale; it 
was reserved when the lands on which 
it was retained were sold. Therefore, 
it would not come within the provision 
of said last sentence of Section 5 of 
Chapter 171. even if the county could 
sell royalty interests reserved. 

I am unable to find any direct au
thority for a sale or exchange of the 
royalty interests retained by the pro
visions of said Chapter 171. and there
fore believe the principle laid down by 
the Montana Supreme Court in Lewis 
v. Petroleum County, 92 Mont. 563. 17 
Pac. (2nd) 60, to the effect that the 
board of county commissioners may 
exercise only such powers as are 
expressly conferred upon them or which 
are necessarily implied from those ex
pressed. and in case of a reasonable 
doubt that it must be held that no 
such power exists. applies in this case. 
We must take the law as the legisla
ture has given it to us. 

Therefore, it is my opinion that the 
county commissioners have no au
thority to exchange royalty interests 
reserved under paragraph two of Sec
tion 2, Chapter 171, Laws of 1941, for 
other royalty interests or at all. . 

Sincerely vours. 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 217. 

State Livestock-Livestock-Animals
Experiments, Livestock. 

Held: State livestock used in the ex
periment stations of the state 
of ::\1"ontana. come within the 
exception (c) found in para
graph four of Section 1 of Chap
ter 59, Laws of 1943. and need 
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not be inspected before being 
transported from one experi
mental station to another. 

June 8, 1944. 

~fr. Paul Raftery, Secretary 
State Livestock Commission 
State Capitol 
Helena, Montana 

Dear Mr. Raftery: 

You have written asking if livestock 
owned by the state of Montana and 
transported in state owned vehicles 
Irom one county to another within the 
state are subject to the inspection pro
vided by Chapter 59, Laws of 1943. 

The state of Montana has no au
thority or right to own or keep livestock 
or other personal property not necessary 
to the operation of the state or some 
of its institutions. 

Exception (c) found in paragraph 4 
of Section 1 of said Chapter 59 reads 
as follows: 

"(c) ... to any animal when driven 
by the owner from one county to 
another for the purpose- of pasturing, 
feeding or changing the range there
of, nor to any animal driven from 
the county to another by the owner 
thereof, when such animal is used 
in the ordinary conduct of his busi
ness," 

Due to the fact the livestock of the 
state is used in the ordinary conduct of 
its business, and is experimental work 
for the benefit of the entire state, it 
seems the state stock transported by the 
state officials would come within the 
said exception (c) found in paragraph 
4 of Section 1 of Chapter 59. 

Section 6 of Chapter 59, the penalty 
section; does not mention the state or 
public subdivisions, hut speaks of per
sons only, which of course does not 
cover the state. (See Section 16, Re
vised Codes of Montana, 1935.) 

Looking at the said Chapter 59 as a 
whole, it may not be presumed that the 
legislature intended that the said chap
ter should cover livestock owned by the 
state and used in its experimental de- -
partments. Furthermore, there are no 
nrovisions for paying the fees set forth 
in Section 4 of said chapter by the state 
or one of its agencies. 

Therefore, it is my opinion livestock 
owned and used by the state of Mon
tana in the experimental department 

come within the exception (c) found 
in paragraph four of Section 1 of 
Chapter 59, Laws of 1943, and need not 
be inspected before crossing county 
lines when being transported from one 
experimental station to another. How
ever, I do believe as a matter of cour
tesy the experimental department 
should notify the stock inspector of 
the county in which it is located .that 
it intends to move such stock and give 
him the opportunity to examine such 
stock if he sees fit, save and except in 
the event of emergencies. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 218. 

Elections-Special Elections-Vacancy 
-County Treasurer-Candidates, 

Nomination of. 

Held: An election held to fill a 
vacancy in the office of county 
treasurer is a special election 
and candidates for the election 
may be nominated either under 
the provisions of Section 612, 
Revised Codes of Montana. 1935, 
or under the provisions of Sec
tion 615, Revised Codes of Mon
tana, 1935. Candidates for a 
special election cannot be nom
inated under the provisions of 
the general primary law, Chap
ter 65, Volume I, Revised Codes 
of Montana, 1935. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

June 9, 1944. 

You have requested my opinioil con
cerning the method to be followed 
in filling the vacancy in the office of 
county treasurer. You advise me that 
a vacancy occurred after the last gen
eral election by the death of the person 
elected and an appointment was made 
to fill the vacancy until the next gen
eral election. 

Section 5 of Article XVI of the 
Constitution of Montana, as amended, 
provides in part: 

"Vacancies in all county, township 
and precinct offices, except that of 
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