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executive and does not involve judg
ment or discretion and may be dele
gated. On the other hand, however, 
the duty of fixing the amount of rent 
and amount of repairs to property, 
would entail judgment and discretion 
and may not be delegated by the board, 
but must be performed by the board 
itself. 

I think the situation here with refer
ence to making repairs, etc., is similar 
to the facts in the Nelson v. Timmons 
case, supra, where our Supreme Court 
in holding that the board could not 
delegate its authority to making pur
chases for those needing relief, said: 

"The plan contemplated by the 
board undertakes to confer upon the 
applicant for relief the authority to 
make the purchases, determine the 
quality and price, and bind the county 
by his judgment." 

A contract, therefore, involving the 
~ fixing of rents, collecting thereof, re

pairing and maintaining county prop
erty, is in part valid and in part invalid. 
However, this does not make the entire 
contract invalid. As is said in 15 Corpus 
] uris, page 547: 

"Where only a part of the services 
contracted for in a particular case are 
within the power of the board to 
engage, the contract is nevertheless 
valid as to that part." (Citing Gal
veston County v. Ducie, 91 Tex. 665, 
45 S. W. 798.) 

I t is therefore my opinion: • 

1. That a board of county commis-
sioners may hold a meeting on a legal 
holiday or a Sunday and transact county 
business if the business transacted is 
in the interest of the county and because 
of an emergency may not with safety 
be postponed. But in order to claim 
per diem, the meeting must be a legal 
meeting of the board, attended by at 
least a majority of the board. 

2. That a board of county commis
sioners may not delegate its authority 
and duty to determine rate of rent of 
county properties, determine which 
county properties should be repaired, 
and how and to what extent. all of 
which require the judgment and dis
cretion of the board itself. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 211. 

Elections, Destruction of old Ballots
Ballots, Destruction of-Scrap Paper 

Drive-County Clerks. 

Held: Under the provisions of Section 
786, Revised Codes of Montana, 
1935, the county clerk has not 
the authority to give old election 
ballots to the scrap paper drive, 
but - the clerk must burn the 
same without opening the pack
ages. 

Mr. Frank]. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

May 19, 1944. 

You have requested my opinion con
cerning the availability of old election 
ballots for the scrap paper drive being 
conducted in this state as part of our 
contribution to the war effort. 

Section 786, Revised Codes of Mon
tana. 1935, provides: 

"Upon the receipt of the packages 
by the county clerk, he must file 
the one containing the ballots voted 
and the one containing the detached 
stubs and unused ballots. and must 
keep them unopened and unaltered 
for twelve months, after which time, 
if there is no contest commenced in 
some tribunal having jurisdiction 
about such election, he must burn 
such packages, or envelopes without 
opening or examining their contents." 

It is apparent from the above section 
that the legislature contemplated that 
old ballots should not be open to casual 
inspection and that the only time they 
should be opened is for an election 
contest. It is regrettable that this 
source of scrap paper is not available. 
It may be suggested here that this 
matter be presented to the legislature 
at its session commencing next January. 

It is therefore my opinion under the 
provisions of Section 786. Revised Codes 
of }Vlontana, 1935. the county clerk has 
not authority to gi\'e old election ballots 
to the scrap paper drive, but the clerk 
must burn the same without opening 
the packages, as under the above sec
tion the legislature has made it manda
tory on the county clerk to burn the 
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packages or envelopes con ta1l1111g the 
voted ballots, stubs and the unused 
ballots. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 212. 

County Treasurer-Term of Office
Elections-Vacancies in Office. 

H elel: Under Section 5, Article XVI 
of the Constitution, as amended, 
an appointee to fill a vacancy 
in a county office holds office 
until the next general election. 
A county officer elected to fi11 
a vacancy holds for the unex
pired term under the provisions 
of Section 5, Article XVI of the 
Constitution, as amended. A 
person who has been appointed 
to fill out the unexpired term 
of a county treasurer is eligible 
to be a candidate for the office 
of county treasurer at the next 
general election, and the consti
tutional prohibition found in 
Section 5, Article XVI of the 
Constitution, as amended. pro
viding a county treasurer sha11 
not be eligible to his office for 
the succeeding term, applies 
only to county treasurers who 
were elected and not to those 
who were appointed to fill out an 
unexpired term. Under Section 
5, Article XVI of the Constitu
tion, as amended, the elected 
holder of a fu11 term of the 
office of county treasurer may 
not be a candidate for the office 
until a fu11 term of four years 
has elapsed. 

Mr. Oscar C. Hauge 
County Attorney 
Hill County 
Havre, Montana 

Dear Mr. Hauge: 

May 20, 1944. 

You have submitted the following for 
my consideration: 

The county treasurer-elect, whose 
term was to commence the first Mon
day in T\farch, 1943, failed to Qualify 
and the vacancy was fi11ed by appoint
ment .. You have asked the fo11owing 
Questions: 

1. How long is the appointee's 
and incumbent's term of office? 

2. \Vhat wi11 be the term of the 
person elected at the next general 
election? 

3. May the present incumbent, 
who is an appointee, be a candidate 
at the election? 

4. May the former holder of the 
last full term be a candidate for the 
office? 

The answer to your first Question is 
found in Article XVI, Section 5, of the 
Montana Constitution, as amended, 
",hich provides in part: 

"Vacancies in all county. township 
and precinct offices, except that of 
county commissioners, shall be filled 
by appointment of the board of county 
commissioners, and the appointee 
shall hold his office until the next 
general election ... " 

Section 4728, Revised Codes of Mon
tana, 1935, as amended by Chapter 134, 
Laws of 1939, also provides that "the 
appointee shall hpld his office until the 
next general election." 

The second Question offers a more 
difficult problem. Article XVI, Section 
5 of the Montana Constitution. as 
amended by the vote of the people at 
the general election held November 8. 
1938, extended the term of the office 
of county treasurer from two to four 
years. The person elected and who 
failed to take office the first Monday 
in March, 1943, was elected for a four
year term. The appointee holds office 
until the next general election and the 
office of treasurer is not one to be 
regularly filled at the election. Thus, 
a special election to fill the office of 
county treasurer must be held. 

Section 532, Revised Codes of Mon
tana, 1935, provides in part: 

"Special elections are such as are 
held to supply vacancies in any office, 
and are held at such times as may 
be designated by the proper officer 
or authority." 

The legislative intent, as indicated by 
Section 532, is to consider the special 
election one to fill a vacancy and not 
an election to supply an officer for a 
full term. 

In 43 American Jurisprudence 17. 
the text states: 

cu1046
Text Box

cu1046
Text Box




