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redeem property taken for payment 
of taxes. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 207. 

Mustard Seed-Grain-Department of 
Agriculture-Contracts. 

Held: The storage rates fixed by Sec
tion 3579, Revised Codes of 
Montana, 1935, do not apply to 
mustard seed, and the rates 
charged for the storage of mus
tard seed are a matter of con
tract to be determined by the 
parties. 

May 9,1944. 
Mr. Albert H. Kruse, Commissioner 
Department of Agriculture, Labor 

and Industry 
State Capitol 
Helena, Montana 

Dear Mr. Kruse: 

You have submitted to this office the 
question whether mustard seed is 
classified as grain in determining stor
age rates. 

Section 3579, Revised Codes of Mon
tana, 1935, enumerates the charges for 
handling and storage of grain. Section 
3579 was originally enacted as Section 
25. Chapter 216, Laws of 1921. This 
chapter provided for the grading, stor
ing. inspection and marketing of grain. 
Section 20 of Chapter 216, which is now 
Section 3574. Revised Codes of Mon
tana, 1935. provides in part as follows: 

"Whenever the word 'grain' is 
mentioned in this act, it shall be con
strued to include flax." 
If would appear' that the legislature 

in the use of the word "grain" referred 
to cereal grains which 'is the ordainary 
interpretation of the word and does 
not include mustard seed. (28 Corpus 
Juris 757.) 

I t is to be noted that Section 3592.4, 
Revised Codes of Montana, 1935, does 
not include mustard seed in the defini
tion of agricultural seeds, but Section 
3593, Revised Codes of Montana, 1935. 
as amended by Chapter 88, Laws of 
1939. includes mustard as an agricultural 
seed. Section 3593, as amended recites 
in part, as follows: 

". . . the cereals, such as wheat. 
oats. barley, rye, corn, and hybrid 

corn; and miscellaneous crops such 
as rape, buckwheat, millet, sorghums, 
mustard, flax ... " 

It would seem from this that the 
legislature does not consider and in
clude mustard seed when it uses the 
word "grain." 

There is no statutory rate fixed for 
the storage of mustard seed and it 
would therefore be left to a matter of 
contract between the parties. 

It is therefore my opinion that the 
storage rates fixed by Section 3579, 
Revised Codes of Montana, 1935, do 
not apply to mustard seed, and the 
rates charged for the storage of mus
tard seed are a matter of contract to 
be determined by the parties. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 208. 

Taxes-Personal Property Taxes
Mortgages-Liens-County Assessor. 

Held: County assessor must keep sep
arate tax lists for personal prop
erty. of mortgagor on personal 
property making up first $1,000.-
00 of taxable valuation and all 
personal property making up an 
excess valuation, if mortgagee 
complies with Subsections (b) 
and (c) of Chapter 97, Laws of 
1937. Subsection (b) and (d) 
of Chapter 97, Laws of 1937 
are separate and distinct rem
edies of the mortgagee. Assessor 
may use his own judgment in 
listing the personal property 
making up the first $1,000.00 
worth of taxable valuation under 
the provisions of Subst:ction (b) 
of Chapter 97, Laws of 1937, 
as long as he does 110t act 
arbitrarily. 

Mr. J. J. McIntosh 
County Attorney 

. Rosebud County 
Forsyth, Montana 

Dear !orr. McIntosh: 

May 10, 1944. 

You have requested an opinion of 
this office relative to the construction 
of certain portions of Chapter 97. Laws 
of 1937, which chapter amends Section 
2153, Revised Codes of Montana, 1935. 
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Your particular questions are as fol
lows: 

"\. Whether or not under Sub
se~tion (b) he (the ass<;ssor) is re
qUIred to keep a separate assessment 
list of the personal property of the 
owner having a taxable value up to 
$1,000.00 and the personalty having 
a taxable value in excess thereof. 

"2. Whether such a mortgage hold
er, to get the benefits of Subsection 
(b) must also file the written request 
provided for in Subsection (d), or if 

"3. Subsection (d) is an entirely 
separate and independent provision 
giving additional rights to a mort
gage holder, having no connection 
with Subsection (b). 

"4. How must the assessor proceed 
in listing the personal property having 
a taxable value up to $1,000.00 and 
that having a taxable value in excess 
of $1,000.00, he having caJled my at
tention to the fact that in arriving 
at the taxable value of personal prop
erty in some classes of property 
you take 7% of the fuJI value, 
and in other classes of personal prop
erty it is 20%, 30% and 33YJ% of 
the fuJI value, and he desires to know 
how he is to decide which classes of 
property shall be included in the list 
having a taxable value up to $1,000.00, 
and that in excess of $1,000.00 taxable 
value." 
Section 2153, as amended by Chapter 

182, Laws of 1933, contains only the 
provision for making personal property 
taxes a lien on the particular property 
assessed and makes all personal prop
erty a lien on the the real estate of the 
owner, with the proviso that in the 
event personal property taxes were 
delinquent for a year or more, mortgage 
holders of record of the real estate on 
which the same was a lien, might give 
a notice ten days before the 1st day of 
March to the assessor to separately 
assess the personal property, in which 
event the personal property would not 
thereafter become a lien on the real 
estate. Section 2153 was amended by 
Chapter 119, Laws of 1935, placing 
that portion of said Chapter 119, to the 
proviso, in Subsection (a)· of said Chap
ter 119, added Subsection (b) providing 
that mortgagee might request, prior to 
a delinquency, that all personal taxes 
of the mortgagor on an assessed valua
tion in excess of $1,000.00, be separately 
assessed, Subsection (c) providing the 
type of notice to be given to reap the 

benefits of Subsection (b) and placed 
the proviso provided in the said Chap
ter 182, Laws of 1933, in Subsection 
(d). Thus said Section 2153 appears 
in the Revised Codes of Montana, 1935. 

It is to be noted that Chapter 97, 
Laws of 1937, only changes Subsection 
(a) of Section 2153, Revised Codes of 
Montana, 1935, and is not material to 
the inquiries you make. . 

Subsection (a) of Section 2153, Re
vised Codes of Montana, 1935, as 
amended by Chapter 97, Laws of 1937, 
merely states the general rule regarding 
the lien of personal property taxes. Sub
section (b) provides that a record mort
gagee of real estate may, before personal 
property taxes have become a lien on 
the real estate, mortgaged, file a notice 
as provided in Subsection (c) with the 
county assessor, in which instance 
personal property taxes thereafter as
sessed on personal property of the 
mortgagor in excess of the taxable 
valuation of $1,000.00 shall not be a 
lien on the mortgaged real prop
erty and that the tax on the personal 
property of a taxable valuation of less 
than $1,000.00 may be paid separately 
~rom the tax on the personal property 
111 excess of $1,000.00. Further, it is 
provided that the mortgagee may de
mand a statement of the personal prop
erty tax due upon the taxable value up 
to and including $1,000.00. 

Subsection Cd), as heretofore pointed 
out, is the old proviso contained in 
Section 2153, Revised Codes of Mon
tana, 1921, prior to the 1935 enactment, 
and pertains only to instances where 
personal taxes of the mortgagor have 
been delinquent for a year or more and 
have become a lien against the mort
gaged premises, and in that instance 
the mortgagee may give the ten day 
notice prior to the next assessment and 
keep all personal taxes from thereafter 
becoming a lien against the mortgaged 
premises. 

In view of the history of said Section 
2153, as amended by Chapter 97, Laws 
of 1937, and the wording thereof, my 
answers to your questions are as fol
lows: 

I. . If the mortgagee of record of 
real property, gives the notice in ac
cordance with the provisions of Sub
section C c) of said Chapter 97, then 
thereafter the assessor must keep sep
arate assessment lists for the mort
gagee's personal property if the same 
has a taxable value of over $1,000.00, 
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during the life of the mortgage and. for 
so many years thereafter as such notices 
are filed, one list being for such portion 
of the said mortgagor's personal prop
erty as makes up the first $1,000.00 of 
taxable valuation, the second for all 
personal property in excess of the first 
$1,000.00 in taxable valuation. The first 
list is to become a lien on the mortgaged 
real estate and the second list is to be 
collected as the law provides for the 
collection of other personal property 
taxes. 

2. and 3. Subsections (b) and (d) 
are separate and distinct remedies of 
the mortgagee. One is not dependent 
upon the other. Under Subsection (b) 
the mortgagee may see that no more 
than the tax on $1,000.00 worth of 
personal property is made a lien on the 
real estate, and the statute specifically 
providing that advantage of this portion 
of the act may be taken advantage of 
after one or more years of personal 
tax assessments have become a lien on 
the real property. Under Subsection 
(d) one or more years personal taxes 
must be delinquent and be a lien on 
the real property. It is possible that 
both subsections might be used over a 
two year period, in that the first year 
the mortgagee might act under Sub
section (b), then the tax on the first 
$1,000.00 might become a lien; when 
that tax is one year or more past due 
the mortgagee might give the notice 
under Subsection (d) and thereafter 
no new personal taxes would become 
a lien on the mortgaged premises. 

4. It seems to me that the assessor 
may use his own judgment in listing the 
personal property making up the first 
$1,000.00 worth of taxable valuation, 
just so he arranged his assessment to 
arrive at that figure. There is no statu
tory regulation. The person paying the 
tax may in accordance with Subsection 
(b) direct as to how it is to be appli.ed. 
but I do not believe very many will 
be concerned with the specific applica
tion of the tax money if the assessor 
has not abused the discretion placed in 
him in determining the first $1,000.00 
taxable valuation. 

See Volume 16, Report and Official 
Opinions of Attorney General, pages 
334 and 335. Opinion No. 337, for an 
opinion on Section 2153, Revised Codes 
of Montana, 1935, covering practically 
the same questions as you ask and 

holding in general in accordance with 
this opinion. 

Sincerely yours, 
R. V. BOTTO:ML Y 
Attorney General 

Opinion No. 209. 

Weed Control District-District, Weed 
Control-Funds-Cities and Towns

Counties. 

Held: A city or town does not have 
authority to appoint its own 
supervisor and provide funds 
for a weed control and weed seed 
extermination district, under the 
provisions of Section 8, Chapter 
195, Laws of 1939. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

May 11, 1944. 

You have requested an Opll1l0n of 
this office relative to whether a city 
would have a right to set up its own 
supervisor and provide its own funds 
for the extermination of weeds under 
Section 8 of Chapter 195, Laws of 1939. 

Chapter 195, Laws of 1939, repeals 
Section 4506 to and including Section 
4513.2, which statutes ofJ the Revised 
Codes of Montana, 1935, together with 
the amendment thereto by Chapter 41, 
Laws of 1937, constituted the law in 
this state on weed control prior to the 
enactment of said Chapter 195. It is 
to be noted under the former laws, the 
counties and cities could have separate 
supervisors, but also that the only 
funds made available were through 
county assessments. See Section 4513.1 
and 4513.2, Revised Codes of Montana, 
1935. Section 4513.2 specifically pro
vides that the equipment bought by 
the counties may be used by any per
son employed under the provisions of 
Section 4508, Revised Codes of Mon
tana, 1935, which section provides for 
both county and municipal supervisors. 

Section 5 of Chapter 195. Laws of 
1939. provides the method of setting up 
weed control districts outside incorpo
rated cities or towns. That section 
provides for the presentation of the 
petition to the county commissioners. 
Section 8 provides specifically as fol
lows: 
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