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By the terms of the Soil Conserva­
tion Act a soil conservation district is 
a subdivision of the state and comes 
within the provisions of Section I of 
Article XIII of the Constitution. 

A soil conservation district has the 
power to purchase land. (Section 8, 
Chapter 72, Laws of 1939.) However, 
in making a purchase the credit of a 
district cannot be loaned to the seller. 

In the facts recited in the question, 
~he effect of the purchase plan would, 
111 all probability, involve the credit of 
the district. The creditors of the corpo-· 
ration have the right to look to the 
assets of the corporation for payment 
and these assets, if they are land, must 
be converted into cash bv a sale and 
the cash distributed to the creditors. 
If the liquidating officers or trustees 
of the corporation convey the assets to 
a soil conservation district and advise 
the creditors that the district has as­
sumed the obligations, the creditors 
will permit such a transfer of assets 
on the strength of the credit of the 
district. The result of such a trans­
action would be that the credit of the 
d.istrict has been loaned to the liquida­
t1l1g officer of the corporation as an 
aid to the t.ermination and winding 
up of the affaIrs of the corporation and 
would be a violation of the terms of 
Section 1, Article XIII of our Cons'1:itu­
tion. 
.In Walker v. Cincinnati, 21 Ohio St. 

b, 8 Am. Rev. 24. the Ohio Court had 
under consideration a provision. of the 
Ohio Constitution similar to Section 
I, Article XIII of our Constitution and 
said: 

"The mischief which this section 
interdicts is a. ~usiness partnership 
between a mUnICIpality or subdivision 
of the st<l:te, and indivi~uals, or private 
corporatIons or assocIations. It for­
bid~ the union <;>f public and private 
capItal or credIt 111 any enterprise 
whatever." 

I t is therefore my opinion that a 
state soil conservation district has no 
authorit~ to .purchase lands of a private 
~orporatlOn 111 the process of liquidation 
If a part of the purchase price will be 
the assumption by the soil conservation 
distri~t of the obligations of the cor­
poratIOn. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 196. 

Public Welfare-Department of Public 
Welfare-Old Age Assistance. 

Held: The petitioner for the appoint­
ment of a guardian of an in­
~ompetent person must in every 
1I1stance tender to the clerk of 
the court the statutory filing fee. 

Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka, Montana 

Dear Mr. Shelden: 

April 1, 1944. 

Your inquiry has been received sub­
mitting to this office certain que~tions 
on which you desire an opinion and 
since you have variously stated' your 
questions, I am taking the liberty of 
restating your questions for purposes 
of convenience in rendering an opinion. 
As I view it. they may be stated as 
follows: 

1. What is the duty and obligation 
of the county attorney, as such, 
under existing law with reference 
to applications for guardianship of 
recipients of old age assistance? 

2. May the clerk of the district 
court accept such applications or 
petitions without collecting the stat­
utory fee for filing such applications? 

It is the underlying principle of our 
public welfare statutes that only those 
persons are to receive old age assistance 
who are in need and the need of the 
individual applicant is the basis for 
arriving at the amount of old age 
assistance grants. Hence, the recipients 
are without sufficient funds to ade­
quately take care of themselves. 

Section 8 of Part III, Chapter 82, 
Laws of 1937, states: 

"If the person receiving old age 
assistance is, in the opinion of the 
County Public Welfare Department, 
found incapable of taking proper care 
of himself or his money, the County 
Welfare Board may make the neces­
sary legal arrangements for the ap­
pointment of a guardian ... " 

This statute relates to the appoint­
ment of guardians of persons already 
receiving old age assistance who, in the 
judgment of the county welfare depart-

cu1046
Text Box



250 OPINIONS OF THE ATTORNEY GENERAL 

ment, are incompetent to take care of 
themselves and their financial affairs. 
It authorizes in such cases the taking 
of necessary legal action for the ap­
pointment of a guardian. The neces­
sary legal arrangements are those which 
are found in our statutes, the filing of 
a petition with the clerk of the district 
court by a relative or friend seeking 
the appointment of a guardian, con­
taining the necessary allegations of 
fact. (Section 10412, Revised Codes 
of Montana, 1935.) Under this stat­
ute it is necess<;lry to give five days' 
notice in the manner provided by law; 
a hearing is had before the judge of 
the court, after which a guardian may 
be appointed. (Section 10413, Revised 
Codes of Montana, 1935.) 

If in a given case it is determined 
by the county welfare board that a 
guardian is necessary, the making of 
the necessary legal arrangements would 
be the filing of a petition, the giving of 
notice, and a conduct of the hearing. 

It is a fundamental rule of statutory 
construction that a statute must be 
construed so that no word, clause or 
phrase therein is rendered meaningless, 
if such a construction can be reasonably 
found. (State ex reI. Nagle v. Sullivan, 
98 Mont. 425, 40 Pac. (2d) 995, 99 A. 
.L. R. 321; In' re Wilson Estate, 102 
Mont. 178, 56 Pac. (2d) 733, 105 A. L. 
R. 367.) 

Applying the above rule of statutory 
construction, if we give effect to the 
clear meaning of the words of the 
statute above quoted, it is the duty of 
the department of public welfare to 
make legal arrangements for the ap­
pointment of a guardian. This would 
include the securing and filing of a 
petition, the giving of notice, and the 
conduct of the hearing. 

The county department of public wel­
fare is not a political subdivision of 
the state. The county is a political sub­
division of the state, and therefore the 
department of public welfare is not a 
legal entity. This was the concept 
of the legislature with reference to 
the State Department of Public Wel­
fare, as we find that although it can 
buy property, the title to such property 
must be held in the name of the state 
as trustee for the department. (Section 
13, Part I, Chapter 82, Laws of 1937.) 
Hence, the department itself could not 
become a petitioner for the appoint­
ment of a guardian of a recipient of 
old age assistance. 

The first step in the performance of 
this duty imposed by the law upon 
the county department would be the 
securing of a petitioner, which might 
either be some member of the staff of 
the department or some relative or 
friend. The petitioner would then pre­
pare and file a petition, give the stat­
utory notice and sustain the allegations 
of his petition, either by his own testi­
mony or the testimony of witnesses 
at the hearing before the district court. 

By the provisions of subdivision C 
of Section 19, Part I, Chapter 82, Laws 
of 1937, the county attorney is declared 
to be ex officio the legal advisor to 
the county welfare board and "shall 
render such legal services as the coun­
ty department may require." The coun­
ty department is duty bound in certain 
instances to make the legal arrange­
ments for the appointment of a guard­
ian. The county attorney is duty bound 
to perform such legal services as they 
require. It would therefore be the 
duty of the county attorney, if the 
county welfare department has deter­
mined that a guardian is necessary for 
an incompetent recipient of old age 
assistance and desires to make the 
legal arrangements for the appointment 
of a guardian and further requests 
the county attorney to conduct such 
arrangements, if requested, to prepare 
the petition, attend to the issuance of 
proper notice and attend and conduct 
the hearing on the petition, without any 
additional compensation except his sal­
ary provided by law. After the appoint­
ment of the guardian he would not 
be obligated to represent the guardian 
appointed by the court. Our statute 
with reference to the appointment of 
guardians does not contemplate that 
in every instance the petitioner would 
be appointed the guardian, and after 
such appointment by the court the 
guardian if he desired the services of 
an attorney would have to make his 
own arrangements, select his own coun­
sel, if any. When the county attorney 
has concluded the hearing for the ap­
pointment of a guardian he has com­
pleted his duty and obligation as counsel 
for the welfare department in these 
proceedings. 

Section 4919, Revised Codes of Mon­
tana, 1935, provides that the clerk of 
the district court must collect the sum 
of $5.00 as a fee for the filing of a 
petition for letters of guardianship. 
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Section 9810, Revised Codes of Mon­
tana. 1935, exempts a county, or any 
of its officers, from the payment of 
fees when prosecuting or defending an 
action on behalf of the state or county. 

Section 9809, Revised Codes of Mon­
tana, 1935, provides that any person 
by filing an affidavit stating that he has 
good cause of action and unable to pay 
the costs. it is made the duty of officers 
of the courts to issue writs and serve 
the same and perform all services in 
the action without demanding or re­
ceiving their fees in advance. 

It will be noted in both of the last 
mentioned statutes that the exemption 
from the obligation to pay fees is limited 
to actions. The term "action" is defined 
as "an ordinary proceeding in a court 
of justice by which one party prosecutes 
another for the enforcement of protec­
tion of a right, the redress or preven­
tion of a wrong, or the punishment of 
a public offense." (Section 8997, Re­
vised Codes of Montana, 1935.) Under 
this definition the proceeding for the 
appointment of a guardian of an in­
competent person is clearly not an ac­
tion as defined by the legislature, and 
since the statutes which relieve parties 
from the payment. of fees relate only 
to actions, they are without application 
here. Accordingly, it is my opinion that 
the petitioner for the appointment of 
a guardian of an incompetent person 
must in every instance tender to the 
clerk of the court the statutory filing 
fee. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 197. 

Livestock Sanitary Board-Animals­
Indemnity-Counties-Veterinary. 

Held: The amount of indemnity paid 
by the federal government or 
other agency other than the 
state or county for animals killed 
under order of the Livestock 
Sanitary Board, is to be de­
deducted from the am 0 u n t 
the indemnity which the state 
and county is authorized by law 
to pay and not from the ap­
praised value, or of seventy five 
percent thereof as the case may 
be, unless the balance of the 
appraised value or seventy five 
percent thereof is less than the 

amount the state and county 
are authorized by law to pay, in 
which cases it would be deducted 
from the balance of the ap­
praised value or the seventy five 
percent thereof. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

April 5, 1944. 

You have requested an opmlon of 
this office as to the method of figuring 
the amount of indemnity that a county 
should pay for animals slaughtered un­
der order of the Livestock Sanitary 
Board, where the federal government 
or other agency participates in the 
payment, as authorized by Section 3, 
Chapter 75, Laws of 1943, which amends 
Section 3279, Revised Codes of Mon­
tana, 1935. 

Section I of said Chapter 75 provides 
that animals determined by the vet­
erinary surgeon or by a deputy state 
veterinary surgeon to be affected with 
an incurable disease shall be paid for on 
the basis of seventy-five percent of its 
appraised value. However, a specific 
limitation is placed upon the county 
and state liability as follows: 

" ... provided the total amount of 
indemnity paid by the state and any 
county for any such animal shall not 
exceed the actual sound value of an 
animal of its class, and provided fur­
ther that the total combined amount 
of indemnity paid for such animal by 
the state and county shall not exceed 
the sum of one hundred dollars 
($100.QO) for any registered purebred 
animal, or the sum of fifty dollars 
($50.00) for any grade animal." 

Section 2 of said Chapter 75 provides 
that in the event no evidence of an in­
curable disease is disclosed by autopsy, 
bacteriologic, serologic, microscopic or 
other findings, the owner shall be com­
pensated on the full appraised value, 
provided the total combined amount of 
indemnity paid by the state and county 
does not exceed the one hundred dol­
lars for purebreds and fifty dollars for 
grades, as is provided in said Section 
I of Chapter 75. 

Section 3 of said Chapter 75 provides 
for indemnity on the full appraised value 
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